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Index of responses to issues raised by Tribunal

During the last day of the hearing in 2011 (17 November 2011) the Tribunal outlined a number

of issues which it asked the parties to address in their closing submissions. The EPA has

addressed all relevant issues in the body of these submissions. However, for ease of reference,

set out below is a list of the issues raised and where they have been addressed.

Issue Transcript reference | Closing submissions reference
Review of Works Approval DP Dwyer, Section 23
Conditions P1753 L22-25 (paragraphs 977-996)
Staged approach and validity of | Member Potts, Section 5.3
conditions P1762 L6-16 (paragraphs 55-65)
0.8 Limit - “as generated” vs “as | DP Dwyer, Section 14.2
sent out” P1754 L13-16 (paragraphs 358-384);
Section 23
(paragraph 981)
Regulatory requirements re: DP Dwyer, Part 5.1
commissioning P1761 L21-29 (paragraphs 43-44)
Section 23
(paragraph 980)
Works Approval vs Licence DP Dwyer, Section 5.1
Conditions P1761 L15-18 (paragraphs 41-51)
Application of section 14 of the DP Dwyer, Section 10
CC Act P1757 L26-P1758 L1 (paragraphs 182-217)
Relevance of the 20% reduction | DP Dwyer, Section 10
target P1758 L8-11 (paragraphs 182-218, particularly
at 218)
Taking account of EP Act DP Dwyer, Paragraph 38;
;Ie:r?r?irr]] ;Zéh(ee;z?mally the P1759 L6-24 Sections 6
(paragraphs 66-70); and
Section 7
(paragraphs 71-88)
Relevance of broader regulatory | DP Dwyer, Part D
framework P1759 L27-29 (paragraphs 219-253)
Relevance of CFC Program DP Dwyer, Section 11.4
P1760 L1-17 (paragraphs 235-247)
Meaning of “CCS-ready” DP Dwyer, Section 11.3
P1760 L18-27 (paragraphs 226-234)
Relevance of the prospect of DP Dwyer, Section 11.3
CCS P1760 L1-17 (paragraphs 226-234);

paragraphs 341-342, 350




Issue Transcript reference | Closing submissions reference
Link between SO, reduction and | DP Dwyer, Section 16.4

CCS-readiness P1760 L28-30 (paragraphs 698-700)

Trading SO, reduction against DP Dwyer, Section 16.9

increased GHG emissions P1760 L31-P1761 L7 (paragraphs 770-780, 787-791)
Relevance of other emissions DP Dwyer, Section 21

(e.g. water discharges and
transport issues)

P1761 L14-15

(paragraphs 953-976)




Part A Introduction

1. These are the closing submissions on behalf of the EPA.

2. Senior Counsel will orally outline the structure of these Closing Submissions, the
approach taken to analysing the issues together with an explanation as to the methods
adopted to guide the Tribunal to the multiplicity of references cited, so that the Tribunal
can be assisted to the greatest extent possible. Senior Counsel will then provide some
overview observations regarding critical aspects of the DGDP and provide the EPA’s
perspective of certain ramifications of the Tribunal’s determination.



Part B Preliminary Legal Issues

1

3.

2.1

2.2

10.

11.

The Failure to Decide Application

At the hearing, Counsel for Dual Gas submitted that the application made by Dual Gas
under section 33(1)(b) of the Environment Protection Act 1970 (EP Act) was a
‘secondary’ application which Dual Gas would only pursue if denied the opportunity to
obtain review of the works description as a condition'.

The EPA has advised Dual Gas that (as set out below) it will support its submission
that it is entitled to seek review of the works description as a condition.

On that basis, the EPA understands that Dual Gas intends to withdraw its application
under section 33(1)(b) of the EP Act and will not contest certain matters which arise in

consequence.

In any event, the EPA submits that, in light of section 4(2)(b) of the Victorian Civil and
Administrative Tribunal Act 1998 (Vic) (VCAT Act), Dual Gas’s application under
section 33(1)(b) is technically misconceived and must fail.

Dual Gas’s Application to Review the Works Description

The works description as a “condition”

The EPA submits that, as a matter of general principle, conditions are conditions
imposed on the approval and the works in the works description are what is approved.

However, it accepts that, as a matter of fairness, it cannot have been the intention of
the EP Act to exclude an application for review by an applicant who has been issued
with a works approval for something which is only part of what it applied for.

Accordingly, it does not oppose Dual Gas’s submissions in that respect.
The EPA’s attitude to the 300MW “condition”

The EPA invites the Tribunal to take note that, but for its ability to scale the project
down, the EPA would have refused the project outright.

The Question of “Transformation”

Counsel for Dual Gas has indicated® that, assuming the 300MW limitation is open for
review as a condition, his client does not take issue with the power of the EPA to

' Dual Gas, opening submissions, P491 L6-13
2 Dual Gas, opening submissions, P489 L9-17



12.

13.

14.

15.

permit a 300MW power station in circumstances where a 600 MW power station has
been applied for.

He went on to say® that:

... as far as the power of the EPA to modify an application by imposition of
conditions, | would accept that there would be a limit for the exercise of that
power. For example, if it had imposed conditions that turned this power station
into a refuse disposal landfill, that would be going too far... .The fact that the
condition has the effect of halving the size, in our submission, doesn’t mean
there’s been a transformation.

The EPA agrees.

In the context of section 4(2)(b) of the VCAT Act, the question of whether the EPA had
power to approve a 300MW rather than 600MW plant does not arise. However, the
point is relevant for the Tribunal’s own decision-making and the Tribunal has noted*
that in the planning jurisdiction a decision-maker’s ability to “scale down” a proposal to
the extent that ‘it may not be what was applied for” is “a bit unclear”.

In a Victorian context, it is customary to refer to the decision of Brooking J of the
Victorian Supreme Court in Addicoat and Others v Fox and Another; Watts
Development Division Pty Ltd v Fox and Another [1979] VR 347; (1979) 37 LGRA 411
(Addicoat v Fox). Interpreting the provisions of the then Town and Country Planning
Act 1971 (Vic), his Honour held that “the application which the planning authority may
proceed to consider is the application as constituted at the latest at the date of the
giving or publishing of the [public] notice”. However, this case was decided under a
different enactment and centred on procedural fairness to third parties in the context of
applicant-initiated changes to its proposal. Relevantly, also, Brooking J found it
unnecessary in the circumstances to decide the point at which a transformation would

occur. He said at page 363:

In my opinion, a power to grant a permit subject to conditions authorises the
responsible authority to grant a permit for the use or development which differs
from the use and development the subject of the application for a permit,
provided that the difference is not so radical as to enable it to be said, viewing
the matter broadly and fairly, that to grant a permit on the supposed conditions
would not be to grant the permit applied for with modifications, but to grant a
different permit. This is plainly a matter of degree, and indeed it is almost one of
impression. In my view, the changes may be considerable without necessarily
bringing it about that the permit granted is [a] different as opposed to a modified

® Dual Gas, opening submissions, P490 L15-22
‘DP Dwyer, opening submissions, P478, L17-23
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20.

permit. Whether more may be countenanced by way of limiting the development
or use... before the point is reached at which alteration ceases to be modification
and becomes transformation, is a question which | find it unnecessary to decide.

Over the years the AAT and then the Tribunal appear to have applied this case
conservatively, with effect that the Tribunal’s response to a problematic proposal is
frequently to refuse the application outright (and to indicate — unofficially, as it were —
that a fresh application would be seriously entertained).

However, unless there are compelling reasons of fairess to do so, there are serious
and obvious inefficiencies in a process which requires an applicant to commence again
with an entirely new application, if the Tribunal is prepared to indicate that a reduced or
modified proposal is acceptable and third parties are affected in exactly the same
(albeit less substantial) way as they were by the original proposal.

Moreover, it is difficult to see how a reduction in the capacity of the proposed
demonstration plant differs in principle from the removal of a top floor, increased
setbacks or a reduction in lot or dwelling numbers from those applied for, which is
commonly done by both responsible authorities and the Tribunal by way of response to

applications.

In Queensland, where the Integrated Planning Act 1997 (IPA) has been amended to
include an express power to approve an application in part, there is recent, persuasive
case law distinguishing “transformation” on the one hand from “marked difference”
where the approval given differs from what was applied for in that it is part (only) of
what was applied for.

In SLS Property Group Pty Ltd v Townsville City Council and Others; Catchlove and
Others v Townsville City Council and Others [2009] QCA 380; (2009) 175 LGERA 136
the Queensland Court of Appeal considered an application for leave to appeal from a
Planning and Environment Court decision upholding the approval of Stage one (only)
of a two stage proposal. In declining leave, the Court at [11]-[12] approved of the trial
Judge’s statement, adopting but distinguishing Barakat Properties Pty Ltd v Pine
Rivers Shire Council [1994] QCA 384; (1994) 85 LGERA 99 (Barakat), to the effect
that the power to approve in part cannot extend to approval of something “materially
different ... but this is not the case here: what has been approved here is part of the
whole applied for”. The Court further said at [21]:

Where the only material difference between the application and the approval is
that the development approved is part of the development for which application
was made, the case falls, prima facie, within the terms of section 3.5.11(1) of the
IPA [ie. the power to approve in part]. For a viable argument to arise that the



21.

22.

23.

24.

25.

case is outside section 3.5.11(1) of the IPA there must be features of the
development which was approved which justify characterising that development
as something materially different from that which was applied for, other than the
mere fact that it was part of what was applied for.

Keane JA, with whom the other judges concurred, differentiated between what was
“materially different” and what was “markedly different”, but not materially so. He said
at [13]:

SLS and Centro confuse the point that a development consisting only of stage 1
is “markedly different” from a development consisting of stage 1 and stage 2 with
the different point — clearly appreciated by the learned primary judge — that an
approval of one part of a two part application is not an approval of a different
application — at least where it is apparent that the two are not mutually
dependent.

In concurring with Keane JA, Holmes JA said at [27]:

| would simply add that | doubt that concepts of “material” or “substantial”
difference have any application where all that is contemplated is the approval of
part of the development applied for.

Although this authority is influenced by the express power to approve in part, it does
not depend on the existence of that power. In Grant v Pine Rivers Shire Council [2006]
QPLR 112;[2005] QPEC 81 (Grant), Wilson SC DCJ (as he then was) of the
Queensland Planning and Environment Court affirmed that approval “in part” is
inherent in approval subject to conditions, as provided for in the previous Local
Government (Planning and Environment) Act 1990 (Qld) (PEA) which applied to the
matter under the transitional provisions of the IPA. He said at [15]:

Council’s power under PEA s4.4(5) to approve an application subject to
conditions necessarily implies a power to approve an application in part. That is
what occurred in Mt Marrow Blue Metal Quarries Pty Ltd v Moreton Shire Council
(1994) 85 LGERA 408 in which an application for rezoning and subdivision of
land was approved, but subject to conditions which reduced the number of
approved lots shown on the plan of development.

His Honour went on to discuss two further matters relevant to the question of
transformation. The first concerned provisions of the legislation which expressly limited
the scope of change to “minor changes” (which did not apply on the facts).

The second was “whether the alteration in the development comprised in the original
application is of such substance, consequence or significance as to call for
readvertisement of the application.” He commented that:



... planning courts in Queensland have previously not acted on a rule like that
adopted in Mison (supra)® of asking whether or not the imposition of a condition
has the effect of “significantly altering” the development in respect of which an
application was made. ...[T]he criterion used in Queensland has so far been
whether the alteration in the development comprised in the original application is
of such substance, consequence or significance as to call for readvertisement of
the application.

26. It is submitted that it is appropriate for the Tribunal to have regard to this recent
Queensland jurisprudence which, in summary, is to the effect that:

. the power to approve a proposal subject to conditions enables a proposal to be
approved in part and refused in part (whether, conceptually, this is represented
as a partial approval or an approval subject to conditions);

J the principles to be applied in determining the “boundary” between approval in
part and transformation are (1) whether, as a matter of fairness to third parties,
the modified proposal should be re-advertised; and (2) whether the approved
proposal is “materially different” (as distinct from “markedly different”) from what
was applied for; and

. approval of part of what was applied for does not, of itself, amount to a
“materially different” proposal.

27. The EPA’s power in section 19B(7) of the EP Act to issue a works approval subject to
conditions is expressed by reference to a (not the) works approval being issued (or
refused). Far from restricting the scope of permissible change, this grammar implicitly
recognises that, (subject to not “transforming” the proposal), the EPA (and the Tribunal,
standing in its shoes) enjoys a discretion as to the content of the works approval it
determines to issue. This is further reinforced by the broad power to impose “such
conditions as the Authority considers appropriate”.

28. In considering planning law precedent it is also necessary to take into account key
differences between the EP Act and the P&E Act which give rise to very different
circumstances and powers. Under the EP Act, the EPA has the power to unilaterally
amend a works approval. The limitations on this power generally require the
amendment to result in no additional environmental impact and no adverse impact to
persons other than the holder of the works approval (our emphasis). There is no
provision within the EP Act for the applicant to amend its works approval application or
to seek amendments to its works approval. In comparison with the Planning and
Environment Act 1987 (Vic) (P&E Act), which contains very detailed provisions relating

® Mison v Randwick Municipal Council (1991) 23 NSWLR 734
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30.

4.1

31.

32.

4.2

33.

34.

35.

to the amendment of applications (and the further third party notification required when
this occurs) and limits the power of the Responsible Authority to amend a permit on its
own accord, the EP Act vests the EPA with over-riding discretion to dictate and change
the terms of the works approval, even where the change is adverse to the works
approval holder.

In these circumstances, the EPA submits that a decision to approve a 300MW
demonstration plant is within the power conferred by the EP Act and, in accordance

with the analysis of common law principles above, does not amount to transformation.

As a fall-back, if the Tribunal determines to confirm the EPA’s decision but is
concerned that it lacks power to approve the DGDP at 300MW, in order to put the
matter beyond doubt the Tribunal may amend Dual Gas’s works approval application
such that it is for a 300MW plant. Section 64(2) of Schedule 1 of the VCAT Act gives
the Tribunal the power to make “any amendment it thinks fit” to a works approval
application, at any time in a proceeding, and is clearly broad enough to encompass

such an amendment.

Scope of Tribunal Review

Dual Gas’s application for review of certain conditions

The Tribunal’s task on a conditions review is ordinarily to consider only the contested
conditions. Such a review does not enable the Tribunal to decide the matter de novo
or include any conditions that are not findings in relation to the contested condition or
consequential thereto.

Dual Gas has applied under section 33(3) for review of conditions 1.2, 1.3, 2.6, 2.7,
3.1(a) and 3.1(b) of the Works Approval. However, in the context of the third party
applications this restriction has no practical effect.

Scope of Tribunal’s review in response to third party applications

It is clear from section 33B(2) of the EP Act that third parties have only limited grounds
on which they can seek review of the grant of a works approval.

Accordingly, the EPA agrees with Dual Gas that the third parties may only put their
case on either or both of the grounds set out in section 33B(2) and they are not entitled
to put forward arguments outside those grounds when making their case.

This restriction extends to arguments based on the Climate Change Act 2010 (Vic)
(CC Act) and appears to form the basis of Dual Gas’s contention that the CC Act is



36.

37.

38.

“not relevant at all in the context of the objector appeal”®. In so contending, Dual Gas
has said that it will rely on the precedent in Thirteenth Beach Coast Watch Inc v The
Environment Protection Authority & Anor (2009) 178 LGERA 232; [2009] VSC 53
(Thirteenth Beach).

However, the EPA does not agree that the CC Act and other matters pertaining to the
EP Act more generally are “not relevant” to the Tribunal’s own consideration of the
case and submits that the Tribunal is bound by mandatory considerations beyond the
scope of what the third parties are entitled to argue.

It is of note that Cavanough J’s remarks in Thirteenth Beach that “it is at least arguable
that the function of the Tribunal under s 33B is merely to respond to the case put by

*" are obiter and inconclusive. By contrast, there are specific provisions of

the applicant
the EP Act and of the VCAT Act/CC Act which mandate Tribunal consideration of

matters outside those upon which a third party is entitled to make its case.
The following supports the EPA’s submission:

(a) Section 51(1)(a) of the VCAT Act provides that, in exercising its review
jurisdiction in respect of a decision, the Tribunal “has all the functions of the
decision-maker”. Functions are defined to include “jurisdiction, power, duty and
authority”®. One of the key functions of the EPA under the EP Act is

by the issue of works approvals, licences, permits, pollution abatement
notices, minor works pollution abatement notices, research,
development and demonstration approvals and notices under section
28B, to control the environmental impacts of activities which create a
state of potential danger to the environment and to control the volume,
types, constituents and effects of waste discharges, emissions, deposits,
or other sources of pollutants and of substances which are a danger or a
potential danger to the quality of the environment or any segment of the
environment and the generation, storage, reprocessing, treatment,
transport, containment and disposal of waste and to control the volume
intensity and quality of noise®

(b) In addition, the EPA, in considering a works approval application, “... must have

regard to policy so that the authorisation and any condition in, or relating to, the

»10

authorisation is consistent with all applicable policy” - and may refuse to issue a

® Dual Gas, general discussion, P1763 L3-15

7 Thirteenth Beach Coast Watch Inc v EPA (2009) 178 LGERA 232; [2009] VSC 53 at [42]
8 VCAT Act, section 3

® EP Act, section 13(1)(d)

9 EP Act, section 20C(2)



works approval if, in its opinion, the issue would be contrary to policy, likely to
cause or contribute to pollution or be likely to cause an environmental hazard'".

(c)  These considerations are clearly broader than the third party grounds of review
set out in section 33B(2) of the EP Act.

(d)  Section 37A of the EP Act sets out various matters that the Tribunal must take
into account in determining the third parties’ applications for review, some of
which fall outside the grounds set out in section 33B(2) (for example, planning
schemes). Also, section 51 of the VCAT Act imports the requirement on the
Tribunal to have regard to the matters set out in section 14 of the CC Act. This is
not disputed by Dual Gas."?

(e)  Further, under section 37(a) of the EP Act, in response to the third party
applications for review, the Tribunal may “direct that a works approval shall or
shall not be issued”. The wording of that power is wider than simply determining
whether or not the third party’s grounds of review should be upheld and as a
necessary consequence the works approval refused.

()  Despite Cavanough J’s tentative opinion in Thirteenth Beach that the opposite
was “at least arguable”, he also stated that where a third party has made out a
ground of review ‘it seems to me that ... the review would be at an end, save
perhaps for a limited discretion in the Tribunal to decline to intervene for some
good reason”'®. This implies that the Tribunal may take other matters into
account when determining whether or not to direct that a works approval be
refused in response to a third party application for review.

(g) Consistent with this, in the first Thirteenth Beach proceeding', the Tribunal held
that the third party’s application for review failed but nevertheless went on to
consider whether it was appropriate for a works approval to be issued. The
Tribunal held that “... we are also satisfied on the basis of the detailed expert
evidence provided by the EPA and Plenary that it is appropriate that a works

»15

approval be issued”” but held that certain conditions should be added/amended.

(h)  The High Court has recently held that, in undertaking a review under the
Taxation Administration Act 1996 (NSW), the Parliament intended that the
Supreme Court of NSW would have all the powers and functions of the original

" EP Act, section 20C(3)

'2 Dual Gas, opening submissions, P583 L8-25

'3 Thirteenth Beach Coast Watch Inc v EPA (2009) 178 LGERA 232; [2009] VSC 53 at [41]
' Thirteenth Beach Coast Watch Inc v EPA [2008] VCAT 1880

'® Thirteenth Beach Coast Watch Inc v EPA [2008] VCAT 1880 at [24]
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40.

5.1

41.

42.

43.

44.

45.

decision maker (as is the situation here) and therefore was not limited to the

taxpayer’s grounds of “appeal”’®.

Therefore, in the EPA’s submission, the Tribunal would not be beyond power if it were
to venture into areas of inquiry beyond the scope of the third party grounds of review
when determining whether to direct that a works approval be issued, given the breadth
of its “functions” in issuing works approvals. This would include, for example,
consideration of water discharges or transport issues. Further, it must consider the
mandatory considerations discussed below.

Nature of Conditions

At the hearing the Tribunal asked a number of questions concerning the nature of the
conditions in WA67043.

Relationship between works approval conditions and licence
conditions

Mr Sharpley queried why the Works Approval is specifying limits “...when it has been
presented at other venues including VCAT that they do not specify limits [but] ... just

specify that noise shall be contained or not annoying or various other phrases...”."”

The underlying issue here is the purpose of a works approval as compared with a
licence. The Tribunal raised this same issue when asking where the line should be
drawn between what is relevant to the works approval and what is relevant to the

operating licence®.

A works approval does not authorise operational discharges. Only a licence or a
consent to commissioning under section 30A of the EP Act can do that. The licence or
consent is generally subject to conditions which impose operational constraints (i.e.
“limits”) on the discharge/emission of particular substances.

Thus, it is the business of a licence (rather than a works approval) to specify the “limits”
on specified emissions (e.g. NOy) or prescribe the nature of the fuel mix which must be
adopted operationally.

Historically, this meant that works approvals focused on the engineering detail of a
proposal and whether it was, in the opinion of the EPA, capable of operating without
causing unacceptable pollution. However, with the culture shift towards performance-
based approvals, it is now common for works approvals to require the design and

'S Tasty Chicks Pty Ltd v Chief Commissioner of State Revenue (NSW) [2011] HCA 41; 85 ALJR 1183
'7 Sharpley, opening submissions, P357 L15-20
'® DP Dwyer, general discussion, P1761 L15-18

10
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construction of works to be such that, when operational, the facility will be able to meet
specified operational outcomes (of the kind intended to be imposed by the licence).

Another factor in this revised approach is the stipulation in section 20(7) of the EP Act
that a licence may be subject only to “such conditions which are not inconsistent with
any conditions specified in the works approval”.

The problem of consistency is avoided if the works approval anticipates licence
conditions by requiring the plant to be designed and constructed so as to be capable of
complying with them. This does not usurp the role of the licence or venture beyond the
proper (i.e. design and construction) scope of a works approval. But its benefits are
three-fold. First, it puts the approval-holder on notice of likely licence conditions which
may affect its decision to proceed and prevents it claiming that the plant was
constructed in ignorance of (or without allowing for) anticipated licence conditions.
Second, it passes the risk of unacceptable performance of the works from the EPA to
the proponent. Third, it addresses section 20(7) by directly aligning the design and
construction conditions mandated by the works approval with the operational
parameters which the EPA intends to impose via the licence.

This is particularly important where future operating scenarios will or may require the
installation and use of additional equipment to secure appropriate performance.

The conditions on WA 67043 are of this kind and do not step over the line between
specifying design, construction and the installation of equipment on the one hand and
controlling operations, on the other.

The following conditions are of this kind (our emphases) '*:

(@) Condition 2.1 — The plant must be designed in a manner which enables it to
comply with an operational Greenhouse Gas Emissions Intensity (GEI)
requirement of 0.8 tCO,-e/MWh to the satisfaction of the EPA.

(b)  Condition 2.3(d) — provisions for sampling are included [in the exhaust stacks] in
accordance with EPA Publication No. 440.1, A Guide to the Sampling and
Analysis of Air Emissions and Air Quality.

(c)  Condition 2.4 — The occupier must install on the main process exhaust stack a
device capable of continuously and accurately measuring and recording the
concentration and mass emission rate of:

(i)  sulfur dioxide;

(i)  nitric oxide;

' EPA, Works Approval WA67043, EPA.020.285

11
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5.2

52.

53.

54.

5.3

55.

56.

(iii)  nitrogen dioxide;
(iv)  carbon monoxide; and
(v)  particulate matter (PMyq).

(d)  Condition 2.6 — The noise design targets_for the purpose of condition 3.1 are
specified in Table 1 and are to be assessed in accordance with State
Environment Protection Policy (Control of Noise from Commerce Industry and
Trade) No. N-1.

(e) Condition 3.1 - Before commencing construction, the occupier must submit to the
EPA for written approval a report that includes ... details of (among other things)
c) provision for the future installation of carbon capture equipment,; and d) -

provision for the future installation of Dry Low NO, technology in the event that

the plant ceases to operate as a syngas plant.

It is submitted that these are appropriate conditions, consistent with a performance
based approach to design specification and the requirements of section 20(7).

Without prejudice mark-up of the Works Approval

When adjourning the hearing, the Deputy President invited the EPA to review the
conditions and consider “... whether some are a little uncertain, whether some need to

be reworded, whether some need to be added or deleted”®.

The Deputy President also requested the EPA to prepare a set of without prejudice
conditions and circulate them to the parties.

The amendments and additions to the Works Approval that the EPA has prepared, on
a without prejudice basis, are included in Part H of these submissions.

Potential for a staged approach

At the adjournment of the hearing, Mr Potts requested that the review of conditions be
extended to consider the possibility of a staged approach to the development of the
project, focusing on “whether such conditions would actually be valid, and if they are,
then how one might approach it”.

For reasons set out later in these submissions, the EPA opposes a staged approach,
by which it is assumed the Member means the grant of a works approval for both
Stage 1 and Stage 2, subject to conditions precedent or secondary consent. The EPA’s
opposition to such a course of action is based on the lead time to Stage 2 in an
environment of rapid policy and technological change (when the works approval
process is charged with addressing climate change), the lack of a precautionary

2 DP Dwyer, general discussion, P1753 L22
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56A

57.

58.

59.

60.

61.

62.

63.

approach in locking in a full-scale project when only one process train is required to
demonstrate the technology and failure to meet the requirement of best practice if
proposed second E-class gas turbine (GT2) is permitted as part of Stage 1.

The EPA also considers that approval should not be granted for a contingency, the

likelihood and timing of which are unknown.

If a staged approval were to be granted with an E-class GT2 as part of Stage 1, there
is no scope for any meaningful change to Stage 2. To require GT2 to be replaced by
an F-class gas turbine is simply not feasible.

If, on the other hand, GT2 is deferred to Stage 2, it is questionable what purpose the
staged approval would serve as compared with requiring a further works approval
application for Stage 2. Any such purpose is unlikely to outweigh the lost regulatory
opportunity to again consider the matters required by the CC Act, the principles of

environment protection and best practice.

There are also some legal difficulties with such an approach, which vary according to
how the pre-conditions for Stage 2 are set.

The EPA has considered how these pre-conditions could be structured and has
identified three possible mechanisms for subjecting Stage 2 to revised technology or
performance requirements (assuming that GT2 were deferred to Stage 2). Each of
them is problematic.

These three mechanisms are:
(a)  conditions precedent which, when met, trigger the Stage 2 approval;

(b) arequirement that, if a syngas-compatible F-class turbine is available on the
market at any time up to three months prior to the commencement of Stage 2,
GT2 must be F-class; or

(c) a“secondary consent” which subjects GT2 (and possibly other aspects of the
plant) to further EPA review and approval, within the overall context of Stage 2
having been pre-approved.

In relation to (a), Stage 2 might be deferred by condition until such time as improved
technology is available: for example, an F-class or equivalent syngas-capable turbine
or CCS. This potentially defers Stage 2 indefinitely. Because of its potential to frustrate
the grant of approval for both stages and by reason of its uncertainty, such a condition
may in fact be invalid.

In relation to (b), the term “available” is open to a variety of interpretations and thus is
inherently uncertain. It is also able to be manipulated and would be difficult to enforce.
Even if the EPA were to be given power to determine when the technology is
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“available”, there are several Ministerial appeal cases in Western Australia in which
such a condition was successfully challenged. For example, a condition imposed on
the Collie Urea Shotts Industrial Park to the effect that CCS must be retro-fitted within a
specified period of the EPA determining that it is “economically and technically proven”
was rejected on the basis of the uncertainties of adopting and implementing CCS,
including determining the economic and technical viability.?'

64. In relation to (c), unlike the P&E Act, the EP Act does not contain any specific power in
relation to secondary consents or any mechanism for legal review of a secondary
consent decision. This means that there is an inherent risk of the secondary consent
process frustrating the wider approval. Even more importantly, secondary consents
cannot displace a primary consent requirement. They ordinarily apply where further
detail is to be provided within defined parameters (e.g. a landscape plan) or to
accommodate minor variations to plans. It is not appropriate for them to be used to
change the approved works description or to enable informal reassessment of the
matters which go to the core of a works approval (i.e. technological acceptability).

65. Accordingly, the EPA submits that the safest and best course of action is to refuse
Stage 2 and enable the EPA to comprehensively assess it on its merits at the relevant
time if Stage 2 is to proceed at all.

& Office of the Appeals Convenor, Report to the Minister for the Environment in Appeal Nos. 62-64 of 2010 (Collie Urea
Project, EPA Report 1358), p12-13; Minister for Environment (WA), Appeal Determination in Appeal Nos. 62-64 of 2010, p2-3;
See also: Office of the Appeals Convener, Report to the Minister for the Environment in Appeal Nos. 21-23 of 2010
(Bluewaters Power Station Expansion, Phase Il and 1V, Collie, EPA Report 1349) p16-17; Minister for Environment (WA)
Appeal Determination in Appeal Nos. 21-23 of 2010, p4 (3rd paragraph)
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Part C Regulatory Framework

6

66.

67.

68.

69.

70.

71.

Matters which the Tribunal must take into account

Section 37A of the EP Act states that, in determining an application for review or a
declaration under Part IV of the EP Act, the Tribunal must -

(a) take into account any relevant planning scheme; and

(b)  where appropriate, have regard to any planning scheme or amendment adopted
by a planning authority under the P&E Act but not, as at the date the application
is determined, approved by the Minister or the planning authority; and

(c) take account of and give effect to, any relevant State environment protection
policy (SEPP) or waste management policy (WMP); and

(d)  where appropriate, have regard to any agreement made under section 173 of the
P&E Act affecting the subject land.

The EPA submits that the requirement to take into account “any relevant planning
scheme” necessarily covers all parts of that scheme, including the state and local
policy frameworks that form part of the scheme.

Also, the EPA submits that the list of mandatory requirements in section 37A of the EP
Act is not exhaustive® and that the Tribunal is also required to have regard to the
principles of environment protection and the matters set out in section 14 of the CC Act
when determining whether a works approval should or should not be issued.

Counsel for Dual Gas has pointed out® that, technically speaking, the Tribunal in
directing the issue of a works approval does so under section 37(a) of the EP Act,
rather than section 19B, and accordingly section 14 and Schedule 1 of the CC Act may
not capture the Tribunal. The EPA agrees with Counsel for Dual Gas that any
deficiency in this regard is addressed by section 51 of the VCAT Act.

Accordingly, in making a decision under section 37 of the EP Act with respect to a
works approval, the Tribunal is required to take account of these considerations.

Planning Scheme

With respect to the section 37A(a) EP Act consideration, the Latrobe Planning Scheme
applies to the site. The following provisions of the planning scheme are relevant to this
application.

%2 Skye Environmental Services Pty Ltd v Frankston CC [2004] VCAT 682 (paragraphs 62-63)
% Dual Gas, opening submissions, P583 L1-10
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71

72.

73.

74.

75.

76.

77.

Planning Controls

The statement of evidence of Mr Marco Negri on behalf of Dual Gas®* identifies the
relevant planning controls over the DGDP land as being: Special Use Zone, Schedule
1 (Brown Coal)), Environmental Significance Overlay, Schedule 1 (Urban Buffer) (over
part of the site) and particular provisions 52.06 — Car Parking; 52.07 — Loading and
Unloading of Vehicles; and 52.17 — Native Vegetation.

The EPA agrees that these are the relevant controls. However, as outlined in its
submissions to the Tribunal on 26 August 2011 and 30 October 2011 (previous
submissions)® and contrary to Mr Negri’s conclusion, the EPA considers that a
planning permit is required for the DGDP. This no longer appears to be seriously
contested by any party.

If it is correct that the DGDP requires a planning permit, it is not necessary to decide
whether the approach applied by the Tribunal in Thirteenth Beach should be followed:
i.e. that in the absence of a separate planning permit trigger, the Tribunal need not
make any formal finding in respect of planning matters. The EPA submits that,
whether or not there is a permit trigger, there is no need for a “formal finding” but, in
both instances, the planning scheme (including the policy framework) is relevant to the
overall discretion being exercised.

Given the discretionary character of the planning scheme itself, it is an open question
what weight the Tribunal should give to any particular element of the scheme
(especially when it is not deciding in its capacity as a planning decision-maker).

With respect to the zone and overlays, the EPA accepts that the Special Use Zone
encourages the use of the site for industrial purposes connected with brown coal and
notes that the Environmental Significance Overlay is concerned only with buffer
distances to protect residences from incompatible industrial activity (and vice versa).
As site suitability is not an issue, the only questions which appear to arise for the
Tribunal from the zone and overlay requirements are (a) whether the land use strategy
indicated by the zone means that the Tribunal should lean towards approving a brown
coal-related use; and (b) whether encroachment into the buffer — which may be
authorised under a planning permit - is in its view acceptable from the perspective of

environmental impacts.

In the EPA’s submission, it cannot be said that the Tribunal ought not authorise a
syngas facility at the site nor that encroachment into the buffer of itself creates

unacceptable environmental impacts.

2 Negri, expert witness statement, DGA.200.140
% EPA, legal submissions dated 26 August 2011, EPA.150.035; EPA, legal submissions dated 30 September 2011,
EPA.150.043
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78.

7.2

79.

Leaving aside the particular provisions, which have very little influence on the strategic

aspects of the decision the Tribunal must make, the remaining elements of the scheme

which the Tribunal must take into account are the State Planning Policy Framework

(SPPF) and other aspects of the Local Planning Policy Framework (LPPF).

State Planning Policy Framework (SPPF)

The following clauses of the SPPF are directly relevant to the DGDP:

(a)

Clause 13 — Environmental Risks

Clause 13 states that planning should adopt a best practice environmental
management and risk management approach which aims to avoid or minimise
environmental degradation and hazards; and, that planning should identify and
manage the potential for the environment, and environmental changes, to impact

upon the economic, environmental or social well-being of society.

Sub-clauses 13.04-1 and 13.04-2 set out, respectively, objectives and strategies
for the control of noise effects on sensitive land uses and the protection and
improvement of air quality. It states that, in applying the policy, guidance is to be
taken from the following:

J Interim Guidelines for Control of Noise from Industry in Country Victoria
(Environment Protection Authority, 1989) (now superseded by the Noise
from Industry in Regional Victoria Guidelines®);

J State Environment Protection Policy (Air Quality Management); and

J Recommended Buffer Distances for Industrial Residual Air Emissions
(Environmental Protection Authority, 1990) in assessing the separation
between land uses that reduce amenity and sensitive land uses.

These are all policies or guidance issued by the EPA which it has applied in
accordance with the EP Act.

Clause 17 — Economic Development

Clause 17 states that planning is to provide for a strong and innovative economy,
where all sectors of the economy are critical to economic prosperity; and that
planning is to contribute to the economic well-being of communities and the
State as a whole by supporting and fostering economic growth and development
by providing land, facilitating decisions, and resolving land use conflicts, so that
each district may build on its strengths and achieve its economic potential.

% Noise from Industry in Regional Victoria: recommended maximum noise levels from commerce, industry and trade premises
in regional Victoria, EPA.050.1466
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80.

81.
7.3

82.

One of the key components of Clause 17 is the “Industry” sub-clause at 17.02
which (among other things) aims to create opportunities for innovation and the
knowledge economy within existing and emerging industries.

These objectives encourage the Tribunal to give weight to the innovative
character of syngas technology and the potential economic value of the DGDP to
the economy and the region.

As always with the SPPF, the relative weight to be accorded to these is discretionary

and is analogous to the principle of integration of economic, social and environmental

considerations. Each element must be taken into account, but the outcome will depend

on the Tribunal’'s collective perception of their relative importance.

Other clauses of the SPPF are only peripherally relevant (if at all).

Local Planning Policy Framework (LPPF)

The Latrobe Planning Scheme does not include any Local Planning Policies. However,

a number of elements of the Municipal Strategic Statement (MSS) within the LPPF are
relevant to the DGDP. These include:

(a)

Clause 21.01 — Municipal Profile

The Municipal profile recognises the region’s long standing electricity generation
industry sector as one of its key strengths and a major determinant of its
workforce. Electricity generation as a whole is stated to contribute 26% to the
municipality’s gross revenue, with most (but not all) of it based on local brown

coal resources.

Latrobe City is described as Victoria’s powerhouse, providing 85% of the state’s
base load electricity, and, as an internationally famous, world-class centre of
excellence in brown coal mining attracting multi-million dollar investments,

including in clean coal technology.
Clause 21.03 — Natural Environmental Sustainability

Clause 21.03-1 requires Council to make decisions on planning applications in

accordance with the following vision:

. To promote the responsible and sustainable care of our natural
environment for the use and enjoyment of the people who make up the
vibrant community of Latrobe Valley.

. To responsibly manage the natural environment, to ensure its sustainability

and diversity for the community.
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Relevant natural environmental sustainability objectives and strategies specified
in clause 21.03 are:

o to maintain and improve the ecological integrity of natural and artificial
systems such as agriculture, forestry and urban areas by (among other
things) adopting precautionary behaviour where there are possible or
identified threats of serious or irreversible environmental damage (clause
21.03-2).

. to reduce pollution from local domestic, transport and industry sources by
(among other things) supporting the development and implementation of
new technology designed to reduce greenhouse gas emissions (clause
21.03-4).

Clause 21.05 — Main Towns

The Specific Main Town Strategies for Morwell at clause 21.05-5 and the
Morwell Structure Plan do not specifically contemplate new or expanded
industrial uses on the site. The site is included within buffer land in the Structure
Plan and one of the objectives of clause 21.05-2 is to reduce industrial-
residential land use conflicts. This clause should be balanced with clause 21.07-
4 (noted below) which supports the development of buffer land for uses
complementary to coal production.

Clause 21.07 — Economic Sustainability

Clause 21.07-1 requires Council to make decisions on planning applications in

accordance with the following vision:

. to provide leadership and to facilitate a well connected, inter-active

economic environment in which to do business.
. to facilitate a vibrant and dynamic economic environment.

The Economic Sustainability Overview at clause 21.07 states that investment in
the energy sector is a target in the municipality’s Economic Development
Strategy (revised 2007). The City’s extensive supplies of brown coal, access to
natural gas and secure water supply are expected to continue to ensure
economic stability in the years ahead, provided they are well managed. Latrobe
City’s economic stability is stated to be founded equally on its abundant natural
resources, and innovation, which continue to attract new investment, businesses

and industries.

Various economic sustainability, coal resource, coal buffer and industry
objectives and strategies are specified in clause 21.07. These are largely
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83.

84.

85.

86.

7.4

87.

directed towards coal exploration and extraction processes, but they do interact
with coal use for energy production purposes and include:

o to facilitate a vibrant and dynamic economic environment by providing a
balanced approach to economic development taking into account

economic, social and environmental values (clause 21.07-2);

. to provide for uses and developments which are compatible to coal
development and ancillary services within the buffer area by (among other
things) ensuring that any use or development in a buffer area is
undertaken in a manner which minimises the potential impacts from
sources, including, earth subsidence, noise, dust, fire hazard and visual

intrusion associated with open cut mining (clause 21.07-4); and

o to maximise the potential for new industry particularly that may benefit from
the coal and electricity industry by (among other things) promoting and
supporting the development of existing and new industry, and
infrastructure to enhance the social and economic wellbeing of the Latrobe
City (clause 21.07-7).

Other elements of the MSS touch on issues relevant to the DGDP, including clause
21.03-5 dealing with water quality and quantity and clause 21.03-6 dealing with waste

management.

From these it is evident that the planning scheme supports continued exploitation of
the coal resource for electricity generation and sees coal-based industry as the anchor-
point of the local economy. It also links the continuity of the coal industry with the social
well-being of the community.

These are factors which support approval of the project, subject to the counterpart
objectives of environmental sustainability also being adequately addressed.

There is nothing in all this which can be said to enlighten the case over and above, or
from a different perspective than, the competing considerations which are already
before the Tribunal.

Seriously entertained planning scheme amendments

With respect to the section 37A(b) EP Act consideration, to the best of our knowledge
there are no planning scheme amendments currently being progressed which have the
potential to affect this land.
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7.5

88.

89.

8.1

90.

91.

92.

93.

Section 173 agreement registered over the land

With respect to the section 37A(d) EP Act consideration, to the best of our knowledge
there is no section 173 agreement registered over the land.

SEPPs and WMPs

With respect to the section 37A(c) EP Act considerations, the key SEPP/WMPs of
direct relevance to the matters under review are SEPP (Air Quality Management)
(SEPP (AQM))?” and SEPP (Control of Noise from Commerce Industry and Trade) No.
N-1 (SEPP N-1)%,

SEPP (AQM)
SEPP (AQM) has three stated aims (set out in clause 6) which can be summarised as:

(a)  achieving the environmental quality objectives of SEPP (Ambient Air Quality)®®,
which in turn generally seek to deliver an ambient air quality that protects

beneficial uses;
(b)  driving continuous improvement in air quality; and

(c)  supporting other measures to address the greenhouse effect and depletion of the

ozone layer.

These aims are sought to be achieved through the detailed requirements of
SEPP (AQM), including requirements to:

(a) design new sources of emissions which meet specified design criteria for certain
types of emissions (clause 10 and Schedule A); and

(b) adopt best practice in the management of emissions (clauses 18(3)(c) and/or
19(1)).

Clause 13(1) of SEPP (AQM) requires the EPA and other authorities, when making
decisions that may affect air quality in Victoria, to apply:

(a) the principles and pursue the aims and intent of the policy; and

(b) any national measures, policies or strategies adopted by Victoria that are

relevant to air quality management.

“The principles” referred to in (a) are the principles of environment protection which are
replicated in SEPP (AQM) at clause 7, identified as “Policy Principles”.

%7 State Environment Protection Policy (Air Quality Management), EPA.050.050
%8 State Environment Protection Policy (Control of Noise from Commerce Industry and Trade) No N-1, EPA.050.167
# State Environment Protection Policy (Ambient Air Quality), EPA.050.102
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94.

95.

8.2

96.

97.

98.

99.

100.

Clause 33(3) requires the EPA to apply any protocols relating to greenhouse gas
(GHG) emissions that it has developed to generators of emissions subject to works
approvals.

The Protocol for Environmental Management: Greenhouse Gas Emissions and Energy
Efficiency in Industry (Greenhouse PEM) is an incorporated document of SEPP (AQM)
and provides guidance for businesses on SEPP (AQM) and its requirements for the
management of greenhouse gas emissions and energy consumption®’. The

Greenhouse PEM is discussed in 9.3 of these submissions.

SEPP N-1

The DGDP site is not within the area directly covered by SEPP N-1 and noise issues
are addressed through “guidance” published by the EPA. This guidance — Noise from

Industry in Regional Victoria guidelines (NIRV)®'

— adopts the SEPP N-1 procedures
for determining recommended noise limits in Major Urban Areas®. Although the

DGDP is not located in a Major Urban Area, the Major Urban Area criteria apply.

Under SEPP N-1, noise limits are set by determining the background level and zoning
level for identified noise sensitive areas®. Background levels are determined for day,

evening and night periods®. These levels are then compared to the respective zoning
level. If background levels are higher or lower, then the noise limit is adjusted

accordingly, otherwise the noise limit for each period is the zoning level®.

Subsection 2.2 of NIRV explains how the effects of multiple current and future

industrial noise contributors are to be taken into account®:

Consistent with the requirements of SEPP N-1, clause 18, the recommended
levels apply to the total of all industrial noise emissions affecting a noise-
sensitive area. A site may need to meet lower levels when more than one
industry contributes or will contribute to the total noise level affecting a noise-
sensitive area. See the Applying NIRV guide, section 5.

In referring to industries which “will” contribute to the total noise level, subsection 2.2
clarifies an area of silence in clause 18.

Section 5 of Applying NIRV to Proposed and Existing Industries (Applying NIRV)

states further that in Major Urban Areas (which applies to the DGDP)*’, “a lower

% EPA, Protocol for Environmental Management: Greenhouse Gas Emissions and Energy Efficiency in Industry, EPA.050.244
at EPA.050.247 (paragraph 1.1)

%' Noise from Industry in Regional Victoria: recommended maximum noise levels from commerce, industry and trade premises
in regional Victoria, EPA.050.1466. Explanatory notes were also published: EPA, SEPP N-1 and NIRV Explanatory Notes,
EPA.050.1481; as well as a guidance document: Applying NIRV to Proposed and Existing Industry, EPA.050.1516

%2 NIRV, EPA.050.1466 at EPA.050.1466 (figure 1)

% SEPP N-1, EPA.050.167 at EPA.050.168 (clause 11)

% SEPP N-1, EPA.050.167 at EPA.050.177 (schedule C)

% SEPP N-1, EPA.050.167 at EPA.050.173 (schedule B1)

% NIRV, EPA.050.1466 at EPA.050.1470
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101.

102.

103.

104.

9.1

105.

designed noise level may be warranted... given the likely larger number of industrial
noise sources” and refers to a formula for calculating the degree of “penalty” that
should be applied™®.

In the Joint Expert Report, Dr Broner ventures his opinion that the restrictive terms of
clause 18 prevail over NIRV*. This is incorrect given that SEPP N-1 only applies
through NIRV and NIRV is explicit about the need to make provision for future industry.

Applying NIRV also provides that, in relation to Major Urban Areas, a new proposal that
will not be able to achieve the recommended noise levels should not be approved®.
There is one caveat, and that is where the regulator considers that rural infrastructure
or resource-based constraints mean the recommended levels cannot be met. In these

cases, the EPA should be consulted on how to manage the proposal.

Section 4.2 of Applying NIRV provides that, before deciding whether to approve an
industry proposal that cannot meet recommended noise levels, a regulator should
satisfy itself that the industry has*':

o reduced noise as far as practicable;
o demonstrated a net benefit for the proposal;

. explored alternative outcomes with the community to address the noise risks;
and

. proposed measures to address the residual noise risks.

Whilst it is not certain that section 4.2 applies in the context of Major Urban Areas, it is
likely that the discretion under the caveat is guided by these considerations.

Elements of SEPP (AQM)

Aims, principles and intent

Counsel for Dual Gas contends that only part of SEPP (AQM) is intended to be
regulatory, referring specifically to the requirement in section 18(1)(e) of the EP Act for
SEPPs to include a program for achieving environmental quality objectives which may
include the specification of maximum quantities and qualities of waste to be discharged
to the environment*?. He contends that other aspects of the policy are “aspirational”,
including the aims, principles and intent of the policy*. It also appears that he will

% EPA, Applying NIRV, EPA.050.1516 at EPA.050.1531

% EPA, Applying NIRV, EPA.050.1516 at EPA.050.1531

% Broner and Nancarrow, joint expert report (section 5.1)

“0 EPA, Applying NIRV, EPA.050.1516 at EPA.050.1522 (part 3.3)
*' EPA, Applying NIRV, EPA.050.1516 at EPA.050.1525

“2 Dual Gas, opening submissions, P589 L12-17

*® Dual Gas, opening submissions, P588 L21-28 and P589 L9-10
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106.

107.

108.

109.

110.

111.

contend that, as long as the design criteria and emission limits are met, the proposal
will not be inconsistent with the SEPP*.

This distinction between “regulatory” and “aspirational” aspects of SEPP (AQM) is
helpful to Counsel for Dual Gas in dispensing with the requirement on the EPA (and
now the Tribunal) to apply the principles and pursue the aims and intent of the policy*
and to ensure that the best practice requirement is satisfied, but it is not tenable.

The policy as a whole is to be administered in accordance with the ‘policy intent’, which
has three limbs: (i) ensuring that Victoria’s air quality goals and objectives are met, (ii)
driving continuous improvement in air quality and achieving the cleanest air possible
having regard to the State’s social and economic development, and (iii) supporting
Victorian and national measures to address the enhanced greenhouse effect and
depletion of the ozone layer.

It is clear from clause 13(1)(a) of SEPP (AQM) that the Tribunal must pursue the ‘policy
intent’ of SEPP (AQM) when determining the applications for review*.

Just as the intention to protect beneficial uses is implemented by the design criteria in
Schedule A and the emission limits in Schedule E, other elements of the policy intent
are implemented by measures and requirements in other parts of the SEPP (AQM).

Paragraph 6 of the commentary to Schedule A, for example, provides that “All
emissions of pollutants covered by SEPP (AQM) must be managed to ensure that the

beneficial uses identified in Clause 9 of this Policy are protected and that continuous

improvement in Victoria’s air quality is achieved™’ (

our emphasis).
These beneficial uses are set out in clause 9(1) as*®:
. life, health and well-being of humans;

J life, health and well-being of other forms of life, including the protection of
ecosystems and biological diversity;

J local amenity and aesthetic enjoyment;

. visibility;

. the useful life and aesthetic appearance of buildings, structures, property and
materials; and

o climate systems that are consistent with human development, the life, health and
well-being of humans, and the protection of ecosystems and biological diversity.

** Denison, cross-examination, P1571 L1-12

*® See: SEPP (AQM), EPA.050.050 at EPA.050.055 (clause 13(1)(a))
“¢ See: SEPP (AQM), EPA.050.050 at EPA.050.055

7 SEPP (AQM), EPA.050.050 at EPA.050.075

“8 SEPP (AQM), EPA.050.050 at EPA.050.054
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112. It also says that “Regardless of the classification of a pollutant all emissions must be

minimised by the use of best practice as described in Clauses 18 and 19 of this Policy”.
49

113. Clauses 18(3)(c) and 19(1) require generators of emissions to apply best practice to
the management of emissions and “best practice” is defined for these purposes.”

114, Clause 7 provides that the policy is guided by the principles of environment protection
set out in that clause (which substantively replicate the principles in section 1A of the
EP Act).”

115. Finally, clause 13(1) provides that, when making decisions that may affect air quality in

Victoria, the EPA will apply the principles of environment protection and pursue the
aims and intent of the policy.*

116. It is difficult to see why these should be regarded as any less “regulatory” than the
design criteria or emission limits. In particular, why the principles replicated in SEPP
(AQM) should be considered any less binding than they are in the EP Act.

117. Counsel for Dual Gas simply cannot say, based on their qualitative rather than
quantitative nature, that the requirement to apply the principles and pursue the aims
and intent of the policy, and to apply “best practice”, proclaimed as part of the SEPP
(AQM), are not “regulatory” to the same degree as any other part of the SEPP (AQM).

118. There must be compliance with the requirements of SEPP (AQM) which address the
policy aims and intent beyond the protection of beneficial uses. That they are “beyond”
— ie. in addition to and not embodied in — the design criteria and emission limits is
evident from the separate elements of the policy aims and intent, their flow-through into
clauses which are quite separate from the design criteria and emission limits (eg.
clauses 13(1), 18, 19 and 33) and (as referenced above) explicit statements requiring
emissions to be “minimised” through best practice “regardless of the classification of a
pollutant”.

9.2 Design criteria to protect beneficial uses

119. Section 18 of the EP Act provides that:

State environment protection policy shall establish the basis for maintaining
environmental quality sufficient to protect existing and anticipated beneficial uses
in the area affected by the Order and in particular shall include in terms

9 SEPP
% SEPP
> SEPP
% SEPP

AQM
AQM
AQM
AQM

, EPA.050.050 at EPA.050.075 (paragraph 6 of schedule A)
, EPA.050.050 at EPA.050.058

, EPA.050.050 at EPA.050.052-054

, EPA.050.050 at EPA.050.055-056

o~~~ —~
oo

25



120.

121.

9.3

122.

123.

124.

sufficiently clear to give an adequate basis for planning and licensing functions’
the matters then itemised. These matters are:

(a) the boundaries of any area affected;
(b) identification of the beneficial uses to be protected;
(c) selection of the environmental indicators to be employed to measure

and define the environmental quality;
(d) a statement of the environmental quality objectives (where practicable);
(e) the program if any by which the stated environmental quality objectives
are to be attained and maintained including, where appropriate, the
specification of -

()  maximum quantities and qualities of waste permitted to be
discharged to the environment;

(i)  maximum levels of noise permitted to be emitted to the

environment;

(i)  minimum standards for the installation and operation of works or
equipment for the control of waste or noise from specified
sources or classes of premises; and

(iv) measures designed to minimise the possibility of the occurrence
of pollution.

Clause 11 of SEPP (AQM) nominates the ambient air quality objectives in the SEPP
(AAQ) as its environmental air quality objectives pursuant to section 18(1)(d) of the EP
Act®.

To achieve these objectives, SEPP (AQM) provides for the establishment of design
criteria for pollutants that have been classified as Class 1, 2 or 3 indicators. These
design criteria are set out in Schedule A of SEPP (AQM) and were based on 2001
understanding of the health effects of the pollutants to “ensure” that the beneficial uses
of the environment set out in clause 9 of the SEPP (AQM) are protected™.

Best practice
The next issue is what is meant by “best practice”.

Dual Gas says that as long as the DGDP has lower emissions than other brown coal
fuelled power plants Dual Gas has satisfied its obligation to apply best practice.

Both Environment Victoria (EV)/Locals into Victoria’s Environment (LIVE) and Mr
Shield say that Dual Gas could only satisfy its obligation to apply best practice if it

% SEPP (AQM), EPA.050.050 at EPA.050.055
5 SEPP (AQM), EPA.050.050 at EPA.050.075 (paragraph 4 of schedule A)
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125.

126.

127.

128.

129.

proposed a plant that generates power from renewable energy or solely from natural

gas™.

The EPA submits that best practice requires an assessment of the individual
components and processes that make up the overall DGDP to determine whether there
are additional or alternative techniques, methods, processes or technology that could
or should be adopted to minimise the emissions from the project.

Relevant definitions
Best practice is defined in SEPP (AQM) as:

the best combination of eco-efficient techniques, methods, processes or
technology used in an industry sector or activity that demonstrably minimises the
environmental impact of a generator of emissions in that industry sector or
activity®®.

The word “eco-efficient” is defined as “producing more goods and services with less

energy and fewer natural resources, resulting in less waste and pollution™’.

The Greenhouse PEM includes the following guidance on the interpretation of “best
practice” under SEPP (AQM)%:

(a) Expectations with respect to the adoption of best practice by individual
businesses will depend on technical, logistical and financial considerations.

(b)  Technical and logistical considerations include a wide range of issues that will
influence the practicality of different technologies and practices. For example,
whether a particular technology is compatible with an enterprise’s existing
production processes.

(¢) Inrelation to GHG emissions, financial feasibility will be considered on a case-
by-case basis through discussions between the licence holder and the EPA.

(d) In assessing best practice, a range of environmental issues, in addition to GHG
emissions and energy efficiency, will often also need to be considered. In the
event that potential conflicts between these issues are identified, this will need to
be discussed with EPA’s client manager and a preferred approach agreed.

Although the Greenhouse PEM only applies to GHG emissions, the EPA accepts that
the need to consider the cost and practicality of different options applies equally to the
application of best practice to the management of other emissions.

% EV/LIVE, Amended Further and Better Particulars, EVL.360.038 at EVL.360.039 (paragraph 5); Shield, Further and Better
?articulars in response to Order 16 of the Tribunal’s Orders of 19 July 2011, MSH.560.021 at MSH.560.023 (paragraph 2)

° SEPP (AQM), EPA.050.050 at EPA.050.064 (part IV)

%" SEPP (AQM), EPA.050.050 at EPA.050.065 (part IV)

% EPA, Greenhouse PEM, EPA.050.244 at EPA.050.248
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130.

131.

132.

133.

134.

135.

136.

SEPP (AQM) provides at clause 18(1) that the “management of emissions” means:

(a) avoiding and minimising emissions in accordance with the preference

established in the principle of the wastes hierarchy; and

(b) the assessment, monitoring, control, reduction or prohibition of emissions for air

quality management purposes®®.

The requirement for a new emitter to apply best practice to the management of its
emissions is contained in clause 19(1) of SEPP (AQM) *°. Clause 33(1) of SEPP
(AQM) specifically provides that this requirement applies to generators of GHG

emissions®’.

Although the Greenhouse PEM provides some general guidance, it does not
definitively set out what best practice requires in the context of this particular proposal.

Benchmarking

The debate before the Tribunal regarding best practice has focused on identifying the
relevant industry sector primarily for the purpose of benchmarking the emissions from
the DGDP against others in that industry sector.

The EPA agrees that in many circumstances benchmarking will provide a useful
indication as to whether the emissions from a particular proposal could feasibly be
reduced.

However, benchmarking is only instructive when there are direct industry equivalents —
that is, the opportunity to compare apples with apples. For projects based on new
technology which have no direct counterpart, like the DGDP, benchmarking does not
provide a reliable indication of whether the proponent is applying best practice to the

management of its emissions.

The EPA agrees with Dual Gas that the DGDP compares favourably with existing
brown coal fired power stations in terms of emissions. However, the fact that the DGDP
is expected to produce lower emissions than traditional brown coal fired power stations
does not automatically mean that Dual Gas has satisfied its obligation to apply best
practice to the management of the emissions from the DGDP. In one sense, in this era
of innovation, it could be argued with force that achieving lower emission rates than
that characteristic of existing brown coal-fired power stations should be seen as simply

the starting point, or achieving the bare minimum.

% SEPP (AQM), EPA.050.050 at EPA.050.057
% SEPP (AQM), EPA.050.050 at EPA.050.058
" SEPP (AQM), EPA.050.050 at EPA.050.061
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The EPA’s interpretation of the requirement to apply best practice

137. In the EPA’s submission, in order to determine whether Dual Gas is proposing to apply
best practice to the management of the emissions from the DGDP, the Tribunal must
determine whether there is a better combination of eco-efficient techniques, methods,
processes or technology used in an industry sector or activity that would reduce
emissions from the DGDP and that could practically be adopted by Dual Gas.

138. This involves assessing the potential addition of “end of pipe” technology to treat or
capture emissions as well as potential additional or alternative techniques, methods,
processes or technology that would reduce the generation of emissions in the first

instance.
The relevant industry sector or activity

139. The techniques, methods, processes or technology which must be taken into account
are those which are “used in an industry sector or activity”. The key question is how
widely an industry “sector” should be defined in this case - should it be defined widely
as the generation of electricity, or more narrowly as the generation of base-load
electricity, the generation of electricity from brown coal, the generation of electricity
from brown coal in a combined cycle system, or the generation of electricity from

natural gas?

140. There is no definition of “industry sector” in SEPP (AQM). The definition of “sector” in
the Macquarie Concise Dictionary® is “any field or division of a field of activity”. This
suggests that the Tribunal has a considerable amount of discretion in determining the
breadth of the industry “sector” in this case.

141. The matter is complicated further by the reference to “industry sector or activity’ (our
emphasis). This may have been included to cater for situations where there is no
relevant industry sector or where a technique etc is not used in the relevant industry
sector but is used in similar activities in other industry sectors.

142. Mr Shield argues that because section 49AB of the EP Act defines “member of an
industry” in terms of the product or services it produces the relevant industry sector in
which the DGDP must be considered is “electricity generation®®. However, this
definition is limited to Division 1A of Part IX of the EP Act (Sustainability Covenants),
and therefore should not be applied when determining the appropriate industry sector
or activity in the context of “best practice” in SEPP (AQM).

62 Macquarie Concise Dictionary, Macmillan, Fifth Edition, 2009
% Shield, Further and Better Particulars in response to Order 16 of the Tribunal’s Orders of 19 July 2011, MSH.560.021 at
MSH.560.023 (paragraph 2.1(b))
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143.

144.

145.

146.

147.

The EPA submits that when determining the relevant industry sector or activity for the
DGDP, the Tribunal should identify the industry sector or activity that most closely
aligns with the proposal — in this case, generating electricity from brown coal (with
respect to the syngas aspect of the proposal) and generating electricity from natural
gas (with respect to the natural gas aspect of the proposal). Mr Tsesmelis®* and Mr
Mclntosh® both agree that these are the two relevant industry sectors when
considering the application of best practice in this case. Also, Doctors for the
Environment Australia (DEA) agrees that best practice should be expanded to take into
account the natural gas industry sector®® (although the EPA disagrees with their wider
submission that all processes for generating electricity should have been examined

and compared®’).

"An industry sector or activity” is not geographically confined. It includes industry
sectors and activities locally, regionally, nationally and internationally. Therefore,
techniques etc used in the relevant industry sector overseas should be considered.

It is important to note also that the techniques, methods, processes or technology must
be used in an industry sector or activity at the time the best practice assessment is
undertaken. Potential alternative technology cannot be speculative. This means that

Professor Outhred’s concept of “best practice innovation™®

is not applicable to the
interpretation of best practice in the context of SEPP (AQM). However, this does not
mean that best practice is static. On the contrary, when new plant is to be installed
best practice requires the latest most innovative technology that is available at that

time to be embraced.
The extent of the best practice obligation

As set out above, the EPA submits that the requirement to apply best practice to the
management of emissions is limited to considering changes to techniques, methods,
processes or technology that could practically be adopted to reduce emissions from a
proposal. The application of best practice focuses on design detail and how a
proponent is intending to undertake its particular proposal. It does not extend to
considering, or requiring, fundamentally different proposals.

For example, it could not be said that Dual Gas has not applied best practice to the
management of the emissions from the DGDP simply because it is proposing to
generate electricity from brown coal rather than from renewable energy or solely from
natural gas.

& Tsesmelis, expert witness statement by way of reply, EPA.100.507 at EPA.100.510 (paragraph 20)

® Mclntosh, expert witness statement by way of reply, EPA.100.496 at EPA.100.503 (paragraphs 50 and 68)
% DEA, opening submissions, P596 L30-P597 L3

7 DEA, opening submissions, P597 L4-8

% QOuthred, examination, P1095, L9-30
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148.

149.

150.

151.

It appears that EV/LIVE will submit that the application of best practice does require
consideration of fundamentally different proposals. In his opening submissions,
Counsel for EV/LIVE stated that “the policy framework wants its decision makers to ask
the question, is this the best way that electricity can be produced in this day and age in

this location™®.

As the Tribunal has already highlighted’®, such an interpretation would be unworkable
as there would either only be one “best practice” form of electricity generation (ie.
renewable energy) or there would be great uncertainty as to where to draw the line
between electricity generation that is “best practice” and electricity generation that is

not.

Although Professor Outhred’s evidence initially appeared to be that the DGDP is not
best practice because it would have a higher greenhouse emissions intensity than
either combined cycle gas or renewable energy generation (both technologies
deployed in the National Electricity Market)”", he conceded in cross-examination that

»72 »73 and

the concept of best practice “includes judgement™ =, is not “unrealistic practice
he is not suggesting that “we would have only wind or only nuclear”’*. After agreeing
that the current contributors to the National Electricity Market include the full gamut of
electricity generation, Professor Outhred stated that “| don’t think anyone, and certainly
not myself, is arguing that we will...preclude all so called dirty technologies just

because they’re dirty because...we will have a practical compromise™’”.

This does not mean that all proposals to generate electricity from brown coal will be
approved just because they are “best practice” in an emissions intensive industry
sector or activity. Even if the best practice requirement is satisfied, there are broader
requirements that govern whether proposals which will result in certain levels of
emissions are acceptable (eg. the application of the principles of environment
protection, any applicable emission limits). A works approval application which is “best
practice” for an emissions intensive industry sector or activity may still be refused on
other grounds if it is considered to be environmentally unacceptable. In these
circumstances, the works approval application could be refused on the basis of
Counsel for EV/LIVE’s “broader policy paradigm which is that production of energy in

!!76

that way is a bad thing for the environment”’®, not on the basis of “best practice”.

 EV/LIVE,
O EV/LIVE,
" Outhred,
2 Outhred,
3 Outhred,
™ Outhred,
”® Outhred,
S EV/LIVE,

opening submissions, P646 L31-P647 L3

opening submissions, P642 L14-21 and P643 L11-P644 L8
examination, P1094 L14-22

cross-examination, P1108 L12

cross-examination, P1108 L13

cross-examination, P1108 L6-8

cross-examination, P1109 L2-6

opening submissions, P650 L21-23

31



152.

153.

154.

155.

156.

157.

Whether a holistic approach is sufficient

Counsel for Dual Gas submitted in opening that best practice “requires one to look at

nl7

the whole process™’, not at every element of the process.

This argument was furthered by Dr Bellair, who stated that the DGDP “should be
considered holistically under [clause 19(1)]... rather than considering each component
of the plant individually”. He said that “the latter approach could potentially result in a
miss-match (sic) of technologies, leading to a sub-optimal outcome” "8, In cross-
examination, he clarified that considering the project “holistically” means “it's a box,

brown coal goes in, electricity comes out™’®.

The EPA disputes Dual Gas’s submission that “best practice” under the SEPP (AQM)
does not allow for the consideration of the individual components which make up a
project. Taking Dr Bellair's “top class car” analogy®’, if a Mercedes will emit 3.2 million
tCOq-e/year and changing its gearbox would demonstrably reduce those emissions,
why should that not be required if it is practicable?

Unless a component-based approach is adopted, there is a risk of overlooking potential
process or technology alternatives that could reasonably be adopted and would reduce
emissions further. Such an outcome would be inconsistent with the aim of the SEPP
(AQM) to drive continuous improvement in air quality and achieve the cleanest air
possible in Victoria.

Compatibility is obviously a relevant consideration and is embodied in the term “best
combination” of techniques etc (our emphasis).

However, this simply means that the assessment of individual components must have

an eye to compatibility. Mr Tsesmelis in his reply to Dr Bellair®' stated that:

The starting point in any technology evaluation and best practice assessment is
to analyse and consider the individual components and parts that make up the
overall process or configuration. This approach helps to identify synergies
between components and facilitates a holistic assessment of the overall facility.

By considering individual components, alternatives can be considered and the
best combination of techniques assessed and evaluated. For example, as noted
at paragraph 2 and 65 of my Expert Witness Statement, other gasifier options
including entrained-flow gasifiers may be possible as the best technology gasifier

for generating power from Victorian brown coal with the lowest environmental

7 Dual Gas, opening submissions, P588 L6-7

"8 Bellair, expert witness statement, DGA.200.033 at DGA.200.046 (section 3.2.1)

7 Bellair, cross-examination, P1702 L27-28

% Bellair, examination, P1675 L3-8

# Tsesmelis, expert witness statement by way of reply, EPA.100.507 at EPA.100.511 (paragraphs 22-23)
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impacts... The resulting overall holisitic assessment of an alternative gasifier
technology coupled to a CCGT train (or trains), having considered the individual
components, could represent better technology than the HRL gasifier coupled to
a CCGT train (or trains).

The difference between the requirement to apply best practice and the
requirement to reduce emissions to the maximum extent achievable

158. New emitters of Class 3 indicators must not only apply best practice to the
management of those emissions, they must also reduce those emissions to the

maximum extent achievable (MEA)®.

159. A Class 3 indicator is “a waste which is an extremely hazardous substance that may
threaten the beneficial uses of the air environment due to its carcinogenic, mutagenic,

teratogenic, highly toxic or highly persistent characteristics™®.

160. MEA means “a degree of reduction in the emission of wastes from a particular source
that uses the most effective, practicable means to minimise the risk to human health
from those emissions and is at least equivalent to or greater than that which can be

achieved through the application of best practice™*.

161. Given that practicability is still a consideration, the line between what is required to
satisfy best practice and what more is required to satisfy MEA is not altogether clear.

162. The Explanatory Notes to SEPP (AQM) seek to clarify the difference between the two

requirements®® —

The expectation for reduction of emissions of Class 3 indicators to the
maximum extent achievable imposes a higher expectation for emissions
reduction than the expectation for reduction of emissions of Class 1 and 2
indicators (which is through the application of best practice). Best practice
reflects the best combination of eco-efficient techniques, methods, processes
or technology that apply across an industry, whereas reduction to the
maximum extent achievable focuses on what is most effective and practicable
for an individual premises. This may include innovative and new approaches.
Reduction to the maximum extent achievable may be equivalent to application
of best practice within an industry, but it may also go beyond that.

163. This is reflected in the Mining and Extractive Industries Protocol for Environmental
Management® (issued under SEPP (AQM)) (Mining PEM), which provides that:

8 See SEPP (AQM), EPA.050.050 at EPA.050.058 (clause 19(2))
% SEPP (AQM), EPA.050.050 at EPA.050.065 (part IV)

% SEPP (AQM), EPA.050.050 at EPA.050.065 (part IV)

% SEPP (AQM), EPA.050.050 at EPA.050.091-092
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164.

165.

Generators of emissions of Class 3 indicators must consider opportunities for
going beyond what is considered best practice for their premises to
demonstrate that the requirement for MEA for control of emissions is being
met. This is done by investigating options at each site for further emission
reduction such as innovative processes or more stringent housekeeping

regimes.

Although this does not definitively draw the line between best practice and MEA, it

does suggest that more innovative techniques, methods, processes and technology to

reduce emissions should be considered when assessing MEA. As a hypothetical

example, in this case, if GHG emissions were a Class 3 indicator (which they are not),

reducing GHG emissions to MEA might include further investigation of the use of an F

class gas turbine for operation on syngas.

Summary of the EPA’s submissions on the interpretation of the best practice
requirement

In summary, the EPA submits that the application of best practice, as defined in
SEPP (AQM):

requires an assessment of the individual components and processes that make
up the overall DGDP to determine whether there are additional or alternative
techniques, methods, processes or technology that could or should be adopted
to minimise the emissions from the project. This must be done in light of
technical, logistical and financial considerations;

requires the alternative techniques, methods, processes etc to be in use in an
industry sector or activity (ie. they cannot be speculative);

is not limited geographically but applies to an industry sector nationally and

internationally;

is not necessarily satisfied by compliance with a particular “standard” (eg. the
proposed GEI standard of 0.8 tCO,-e/MWh) (Dual Gas has confirmed that it
agrees — although it is difficult to reconcile that with Dual Gas’s submission that if
the emissions from the DGDP are less than from other brown coal fuelled plants
Dual Gas must be applying best practice®’); and

does not involve consideration of, or a requirement to adopt, fundamentally
different proposals, such as electricity generation from renewable energy
sources rather than coal.

8 EPA, Mining and Extractive Industries Protocol for Environmental Management,publication 1191,December 2007, p5
http://epanote2.epa.vic.gov.au/EPA/publications.nsf/7dd91371df0bd0654a256ce9001f4ac1/d218c109bf0eb75fca257384001a
ebbd/$FILE/1191.pdf

¥ Dual Gas, opening submissions, P588 L8-13
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166.

The EPA submits that this is the correct interpretation of “best practice” in SEPP (AQM)

for the following reasons:

(a)

The EPA’s interpretation is consistent with the policy aim of the SEPP (AQM) to
drive continuous improvement in air quality in Victoria®. If the best practice
requirement can be satisfied simply by having lower emissions than others in an
industry sector, opportunities to reduce emissions further may be overlooked.

The requirement in clause 19(1) of SEPP (AQM) is that a generator of emissions
must apply best practice to the management of emissions. It is not that
proposals must be “best practice”.

The requirement to apply best practice is not only a requirement at the time a
works approval application is assessed. It is an ongoing requirement that
applies equally to proposed and existing industry. In this context, it has never
been interpreted to be something that requires cessation of an activity upon the
development of a fundamentally different way in which the same product can be
delivered in a more eco-efficient manner. Rather than requiring existing activities
to close, the obligation to apply best practice requires existing emitters to adopt
new additional or alternative techniques, methods, processes or technology that
are developed and would reduce their emissions as far as economically and
practically possible®.

The Mining PEM, which was issued 5 years after the Greenhouse PEM, provides
more detail on the best practice requirements in the mining context. Although it
is not strictly applicable to this project, the Mining PEM illustrates the intended
scope of a best practice enquiry. In particular, it provides that in determining
what may constitute best practice or MEA for a specific site, the most recent
documented definition, expression or application of best practice for the industry
sector from national and international sources should be considered (amongst
other things) and that various sources should be consulted including overseas

sources™.

The EPA’s interpretation is consistent with previous decisions of the Tribunal
where the Tribunal has considered the scope of the best practice and MEA
requirements under SEPP (AQM).

(i) In Deborah Skidmore (City Circle Demolitions Pty Ltd) v Greater
Dandenong CC [2011] VCAT 245 , the applicant proposed to establish
an open air facility for the receipt and processing of construction and

% SEPP (AQM), EPA.050.050 at EPA.050.052 and 058 (clauses 6(b) and 18(3)(b))
8 EPA, Greenhouse PEM, EPA.050.244 at EPA.050.252-255 (section 2.2)
% EPA, Mining PEM, publication 1191, December 2007, p5
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demolition waste. The Tribunal held that two particular design
measures — enclosure of crushing machinery and real-time dust
monitoring — represented best practice for the control and management
of dust emissions (referring to SEPP (AQM) and the Mining PEM)®'. In
particular, the Tribunal held that the enclosure of the crushing
machinery was “a reasonable burden on the operator®?. Although the
Tribunal recognised that real time monitoring is an emerging technology
in this industry, it concluded that “similar systems and equipment have
been used in other industries for many years” and, notwithstanding the
costs involved, it considered that the technology was crucial®.

(i) In this case, the best practice measures required by the Tribunal were
technical adjustments discussed under the heading “key design and
operational requirements”, not fundamental changes to the nature of the
proposal.

(iii) The Tribunal also commented on the requirement in SEPP (AQM) to
reduce Class 3 indicators to the MEA, stating that “MEA is at least
equivalent to or greater than the reduction that can be achieved through
the application of best practice”. Although this case involved the
discharge of a Class 3 indicator, no additional control measures were
proposed. The Tribunal referred to the fact that the Council “could not
suggest measures other than those already described for reducing dust

emissions on site”.

(iv) In Terminals PL v Greater Geelong CC (Red Dot) [2005] VCAT 1988 ,
the Tribunal considered an application to review the grant of a works
approval and a failure to grant a planning permit for a butadiene
chemical storage facility in Corio.

(v) The proposal involved various emissions, including butadiene (a Class
3 indicator), and therefore the best practice and MEA requirements in
SEPP (AQM) applied.

(vi) In its decision, the Tribunal referred to the best practice and MEA
requirements in the context of design details®.

*' Deborah Skidmore (City Circle Demolitions Pty Ltd) v Greater Dandenong CC [2011] VCAT 245 at [33]
%2 Deborah Skidmore (City Circle Demolitions Pty Ltd) v Greater Dandenong CC [2011] VCAT 245 at [36]
% Deborah Skidmore (City Circle Demolitions Pty Ltd) v Greater Dandenong CC [2011] VCAT 245 at [37]
% Deborah Skidmore (City Circle Demolitions Pty Ltd) v Greater Dandenong CC [2011] VCAT 245 at [33]
% Deborah Skidmore (City Circle Demolitions Pty Ltd) v Greater Dandenong CC [2011] VCAT 245 at [33]
% Terminals PL v Greater Geelong CC (Red Dot) [2005] VCAT 1988 at [120]-[122]
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(vii)

(viii)

The Council argued that the best practice that should be implemented,
in the absence of any Australian experience with respect to butadiene
storage or a specific butadiene protocol, was international best practice
and that such best practice was contained in the US Butadiene Product
Stewardship Guidance Manual®’. In particular, the Council argued that
certain aspects of the proposal were inconsistent with that manual,
including back up electricity and gas supply, fixed hoses for ship
unloading, lack of a vapour return to the ship and venting of safety relief
valves to the atmosphere.

The Tribunal did not dismiss that argument on the basis that it was not
appropriate to refer to international best practice in the butadiene
storage industry sector or on the basis that it was not appropriate to
consider different “components” of the proposed activity. Rather, it
assessed the requirements under the manual for each of the disputed
components and held that the manual requirements were either not
appropriate or not warranted in the context of this particular proposal®.

The EPA’s interpretation is consistent with previous Planning Panel decisions

where the scope of best practice was considered.

(i)

(ii)

In the Port Phillip Bay Channel Deepening Environment Effects
Statement Volume 1 Panel Report (dated February 2005), the Panel
accepted that it is appropriate to compare a proposal to international
practice concluding that “[w]here relevant, comparisons are made with
global practice examples to assist in determining the degree to which
» 99

the project utilises best practice

In the Murray Basin Mineral Sands- Stage 2 (EES) Inquiry Report'®,

the Inquiry implicitly accepted a component-based approach to the
definition of best practice (in the Mining PEM). The EPA had sought
further consideration of best practice options for “(a) the... process to be
used for the processing of the materials involved; (b) the selected
desalination process... and the quality of water needed for the proposed
operations; and (c) the transport of... mineral concentrate... and return

»101

[transport] of waste...”” ™" . The Inquiry’s response was

7 Terminals PL v Greater Geelong CC (Red Dot) [2005] VCAT 1988 at [123]

% Terminals PL v Greater Geelong CC (Red Dot) [2005] VCAT 1988 at [124]-[130]
% Channel Deepening (EES) [2005] PPV 13 at part 10

1% Murray Basin Mineral Sands — Stage 2 (EES) [2008] PPV 104

%" Murray Basin Mineral Sands — Stage 2 (EES) [2008] PPV 104 at part 10.2.1
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The Inquiry realises that selection of equipment will not just be
based on energy considerations but will include other factors
such as cost, reliability, performance, availability of existing plant,
etc. The proponent’s extensive experience of mining minerals
sands should be useful in providing the EPA with the information

it is seeking about “best practice for energy efficiency”'®.

(g) The EPA’s interpretation is also consistent with the Energy and Greenhouse

Management Toolkit

'% (Energy and Greenhouse Toolkit) prepared by the EPA

and Sustainability Victoria to assist industry to comply with SEPP (AQM) and to
help the EPA comply with the Greenhouse PEM.

(i)

(iv)

The Energy and Greenhouse Toolkit comprises 7 Modules, one of
which focuses on “Best Practice Design, Technology and Management”
(Module 5).

The introduction to Module 5 provides that emissions from all inputs,
outputs and processes of a facility should be determined. Then best
practice technologies and operational procedures should be researched

at local and international levels'®.

It provides guidance for business on the management of energy
consumption and greenhouse gas emissions by providing a
methodology to assist in identifying potential process and technology

improvements.

The methodology has 3 levels of assessment, all of which should be
undertaken.

First, the overall system specific energy index should be evaluated and
compared with world’s best practice and any gap analysed. ltis
acknowledged that this level of assessment can be “fairly crude”'®.
This level is equivalent to Dual Gas'’s proposed “holistic” assessment of

best practice.

Second, a process flow diagram should be developed and the energy
performance of each process should be determined and compared to

%2 Murray Basin Mineral Sands — Stage 2 (EES) [2008] PPV 104 at part 10.3.1
1% EPA and Sustainability Energy Authority Victoria, Energy and Greenhouse Management Toolkit, June 2002,
http://www.sustainability.vic.gov.au/www/html/1938-energy-and-greenhouse-management-toolkit.asp

"% EPA and Sustainability Energy Authority Victoria, Energy and Greenhouse Toolkit, Module 5: Best Practice Design
Technology and Management, at p1, http://www.sustainability.vic.gov.au/resources/documents/Module5.pdf

1% EPA and Sustainability Energy Authority Victoria, Energy and Greenhouse Toolkit,Module 5: Best Practice Design
Technology and Management, at p9
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world’s best practice. Again, any gaps should be analysed.'®® This is
equivalent to the EPA’s separate assessment of the “generation of
electricity from syngas” process in train 1 and the “generation of
electricity from natural gas” process in GT2.

(vii) Finally, the overall integration of the processes should be analysed,

compared to world’s best practice and any gaps analysed.'®”’

(viii) It is clear from the case studies provided in Module 5 that where gaps
are identified a business should carefully review its techniques,
methods, processes or technology to look for potential improvements,
including assessing each individual component of the process.

(ix) For example, a process and energy flow diagram was drawn up for the
production of limestone and calcinised lime. It was determined that the
calcination kilns used in the process consumed more natural gas and
electricity than the current world’s best practice for that type of kiln. In
that case, the gap was due to a difference in the heat balance between
the preheating and calcinising zones of the kilns. Rebalancing the kiln
and using variable speed exhaust fans and higher efficiency motors

would improve the efficiency of the kiln'®.

(x) Module 5 also refers to various information sheets that provide further
information on energy saving practices and technologies. These sheets
have been prepared on a component basis: for example, there is an
information sheet on AC variable speed drives, one on efficient belt

drives and one on boiler optimisation'®.

9.4 Management of greenhouse gases

167. Clause 33(1) of SEPP (AQM) applies clauses 18 and 19 specifically to generators of
emissions of greenhouse gases (adopting, by implication, the previous definition of

“generators of emissions”)''°.

168. Clause 33(2) states that “Any protocols for environmental management relating to
greenhouse gas emissions developed by the Authority in accordance with the policy

1% EPA and Sustainability Energy Authority Victoria, Energy and Greenhouse Toolkit,Module 5: Best Practice Design
Technology and Management, at p5

% EPA and Sustainability Energy Authority Victoria, Energy and Greenhouse Toolkit,Module 5: Best Practice Design
Technology and Management, at p6

1% EPA and Sustainability Energy Authority Victoria, Energy and Greenhouse Toolkit, Module 5: Best Practice Design
Technology and Management, at p9

1% EPA and Sustainability Energy Authority Victoria, Energy and Greenhouse Toolkit, Module 5: Best Practice Design
Technology and Management, at p35

"1° SEPP (AQM), EPA.050.050 at EPA.050.062
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will be consistent with any measures developed by the Government of Victoria for the

management of greenhouse gases and energy efficiency”''".

169. Clause 33(3) states that “The Authority will apply these protocols to generators of
emissions subject to works approvals and licences, and in assessing the potential

impacts of other development proposals™ 2.

170. The Greenhouse PEM was issued by the EPA under SEPP (AQM). It sets out the
steps that businesses need to take to demonstrate compliance with the policy
principles and provisions of SEPP (AQM) related to energy efficiency and GHG

emissions and how the EPA will assess compliance'*.

171. In particular, the Greenhouse PEM outlines the procedural steps that new applicants
must follow to demonstrate that they have identified and implemented best practice.

172. Firstly, applicants must estimate their annual energy consumption (by energy type) and
the associated GHG emissions.

173. Secondly, applicants that will generate non-energy related GHG emissions must

estimate the annual levels of such emissions.

174. Thirdly, applicants must identify and evaluate opportunities to reduce GHG emissions,
by reducing energy use/improving energy efficiency and/or reducing non-energy
related GHG emissions. Regarding non-energy related GHG emissions, the
Greenhouse PEM simply states that “applicants will be required to identify and
implement best practice with respect to the activities that are the subject of the

application” .

175. Finally, applicants must document the first three steps and submit these details to the
EPA along with their proposed environmental management procedures and continuous
improvement programs.

176. The Greenhouse PEM includes the following guidance on the interpretation of “best
practice” under SEPP (AQM)'"™:

(a) Expectations with respect to the adoption of best practice by individual
businesses will depend on technical, logistical and financial considerations.

(b) Technical and logistical considerations include a wide range of issues that will
influence the practicality of different technologies and practices. For example,
whether a particular technology is compatible with an enterprise’s existing
production processes.

""" SEPP (AQM), EPA.050.050 at EPA.050.062

"2 SEPP (AQM), EPA.050.050 at EPA.050.062

"8 EPA, Greenhouse PEM, EPA.050.244

"“ EPA, Greenhouse PEM, EPA.050.244 at EPA.050.252
" EPA, Greenhouse PEM, EPA.050.244 at EPA.050.248
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(c) Inrelation to GHG emissions, financial feasibility will be considered on a case-
by-case basis through discussions between the licence holder and the EPA.

(d) In assessing best practice, a range of environmental issues, in addition to GHG
emissions and energy efficiency, will often also need to be considered. In the
event that potential conflicts between these issues are identified, this will need to
be discussed with EPA’s client manager and a preferred approach agreed.

The Greenhouse PEM also sets out various optional actions that licence holders may
consider to reduce GHG emissions, including product stewardship initiatives, reducing
third party emissions, consideration of greenhouse impacts of transport use and public

environmental reporting.
The policy principles

As noted above clause 7 states that the policy is guided by the principles and clause
13(1) requires a decision maker to apply the principles of environment protection and
pursue the aims and intent of the policy.

These principles incorporate the principle of integration of economic social and
environmental considerations, the precautionary principles, the principle of
intergenerational equity, principle of biological diversity and ecological integrity, the
principle of the waste hierarchy and the principle of accountability. These are in almost
identical form to the principles set out in the EP Act and are discussed in detail in Parts
E and F.

In addition, the principles include the principle of improved valuation, pricing and
incentive mechanisms, the principle of shared responsibility, the principle of product
stewardship, the principle of integrated environmental management and the principle of

enforcement.

Of these, the principle of shared responsibility and the principle of integrated
environmental management are immediately applicable to the DGDP.

Climate Change Act

Relevant aspects of the CC Act

The CC Act is the legislated framework for climate change action in Victoria.
Its purposes, as set out in section 1, include:

(a) to establish a target to reduce Victoria's greenhouse gas emissions;

(b) to facilitate the consideration of climate change issues in specified areas of
decision making of the Government of Victoria;
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(c) to promote collaboration, cooperation and innovation in the Victorian response to
climate change by strengthening the role of communities and other measures;

(d)  to provide for a strategic response by the Government of Victoria to climate
change through a Climate Change Adaptation Plan.

This is in the context of the Preamble, which commits the State of Victoria to certain
opinions concerning the reality and import of climate change. Key among them, for
present purposes, are:

The Parliament of Victoria recognises on behalf of the people of Victoria the
overwhelming scientific consensus that human activity is causing climate

change.

Climate change is a common concern of humankind and responding to climate
change is a responsibility shared by all levels of government, industry,
communities and the people of Victoria.

Victoria is particularly vulnerable to the adverse effects of climate change.

Early action is necessary to build Victoria's capacity to respond to the challenges
of climate change and enable a more effective response and reduce any
economic and social impacts, ensuring Victoria remains a prosperous and

sustainable State.

Early action to reduce greenhouse gas emissions will ease the task of long term

transition to an environmentally sustainable economy.

Section 5 of the CC Act addresses purpose (a) by requiring the Minister to ensure that,
by the year 2020, the amount of Victoria's greenhouse gas emissions is 20% below the
amount of Victoria's GHG for the year 2000 (the 20% Reduction Target).

Section 14(2) addresses purpose (b) by requiring a person making a decision of the
kind specified in Schedule 1 to have regard to (i) the potential impacts of climate
change relevant to the decision; and (ii) the potential contribution to Victoria's
greenhouse gas emissions of the decision; and (iii) any guidelines issued by the
Minister under section 15 (of which there are none). The grant of a works approval
under section 19B of the EP Act is such a decision. As previously noted, the question
of whether this applies to the Tribunal on review is resolved by section 51 of the VCAT
Act.

Purposes (c) and (d) have no direct bearing on the present case, but they do
acknowledge the public interest in climate change policy and the need for a strategic
response by government to achieving carbon reduction. According to section 6,
government’s policy objectives are to include “developing a portfolio of energy options
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for a low carbon future for Victoria”. The parties, of course, have different views on
what this means. The fact that new coal technologies have a lower carbon intensity
than conventional coal technologies does not necessarily make the former “low
carbon”. On the other hand, the concept of a “portfolio of energy options” implies
multiple choice among options which, together, can achieve carbon sustainability.

Although not directly relevant to the Tribunal’s decision-making in that they apply only
to actions of the Minister, sections 7 to 13 set out guiding principles which the Minister
must consider when developing the Climate Change Adaptation Plan and meeting
other ministerial obligations under the Act. The principle of Integrated decision-making
(s.9), the principle of risk management (including the precautionary principle (section
10(2)) and the principle of equity (section 11) are sufficiently similar to their counterpart
principles in the EP Act to reinforce the relevance of those principles to climate change.

Implications of the review of the CC Act

As the Tribunal is aware, a review of the CC Act commenced on 22 October 2011

following the introduction of the Commonwealth Clean Energy Bill 2011. This resulted
from the requirement in section 19 of the CC Act that “if a Bill is introduced into a
House of the Parliament of the Commonwealth for an enactment to provide for a
national emissions trading scheme, the Minister must undertake a review of this Act
without delay”.

This is in line with the principle of complementarity (section 11 of the CC Act) which
provides that “A decision of the Government of Victoria in response to climate change
should complement any actions of the Commonwealth Government relating to climate
change including, but not limited to, an emissions trading scheme and any targets or
caps on greenhouse emissions fixed by the Commonwealth Government or the
Parliament of the Commonwealth”.

The terms of reference for the review are to examine the CC Act with respect to:

(a) the impact of a national carbon price on the Victorian Government's climate
change policy objectives as outlined in the Act; and

(b)  appropriate policy mechanisms to achieve the Victorian Government's policy

objectives as outlined in the Act'"".

Dr Lynne Williams was appointed to conduct the review on the Minister’s behalf.

18 Smith MP, Minister announces details of the review of the Climate Change Act, 22 October 2011, exhibit E1
"7 See Review of the Climate Change Act, http://www.climatechange.vic.gov.au/home/review-of-climate-change-act
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The public were invited to make submissions to the review and a total of 357 written
submissions were lodged - 64 from various stakeholders and 293 as submissions
lodged via EV.

Despite the terms of reference for the review being limited to an examination of the
policy objectives in section 6 of the CC Act and the policy mechanisms to achieve
those objectives, the submissions covered the full ambit of the CC Act. The two issues
of contention that are relevant to these proceedings were whether the 20% Reduction
Target should be retained and whether the EPA’s power to regulate GHG emissions
should be curtailed.

In general, the submissions supporting the repeal or reduction of the 20% Reduction
Target and reducing the power of the EPA to regulate GHG emissions claimed that
such measures may not result in any net national reduction in GHG emissions while
increasing the overall cost of abatement on the national level. Those supporting
retention of the target noted that the Clean Energy Act 2011 does not cover all sources
of emissions (notably, by excluding transport and agriculture) and provides generous
handouts to high-carbon emitters which distort the market. A number of submissions
argued that there are sound economic and policy reasons why additional direct
regulation may be required, that they more immediately encourage low carbon jobs
and industries, and that a Victorian specific response to climate change is needed
given the special challenges the state faces (e.g. high dependence on emissions
intensive electricity generation).

The Minister is required to lay a copy of the review before each House of Parliament

118

within 10 sitting days’ " after completion of the review.

Given the current status of the review it is unlikely that any changes to the CC Act (if
this is an outcome of the review) will occur before the Tribunal makes its decision.
Accordingly, the EPA submits that, despite its knowledge that a review is in progress,
the Tribunal must apply the CC Act and have regard to its surrounding policy
framework (including the Climate Change White Paper) as it currently stands. Not only
is this required by law (as the CC Act remains binding law); it is consistent with the
Government’s media release, in which the Minister for Environment and Climate
Change stated:

While the review is underway, it will be business as usual and the provisions of

the Climate Change Act will remain operational''®.

"8 CC Act, section 19(2)
9 Smith MP, Minister announces details of the review of the Climate Change Act, 22 October 2011, exhibit E1
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Application of section 14

As this is the first VCAT decision to be taken under the CC Act, there is little guidance
on how the Act, or section 14 in particular, is to be applied. As far as the EPA is
aware, there are no precedents for a statutory provision equivalent to section 14 in
other States or Territories of Australia.

Potential impacts of climate change

The first of the requirements in section 14(2) is that a decision maker must have regard
to “the potential impacts of climate change relevant to the decision or action”.

Sub-section (3) provides that, “in having regard to the potential impacts of climate
change, the relevant considerations for a person making a decision or taking an action
are potential -

(a) biophysical impacts;

(b) long and short term economic, environmental, health and other social impacts;
(c) beneficial and detrimental impacts;

(d) direct and indirect impacts;

(¢) cumulative impacts.”

The reference in section 14(2)(a) to “the potential impacts of climate change relevant to
the decision” is not altogether clear. However, the reference to the impacts of (not on)
climate change suggests that, in the context of decisions on works approval
applications, this sub-section is effectively directed to the impacts of climate change on
the project (rather than vice-versa). The term “decision” is used generically to refer to
the approval or rejection of the project which is the subject matter of the decision.

The second reading speech for the CC Act supports this interpretation as it describes
this consideration as “the impacts of climate change on a particular decision” (our

emphasis) '.

The EPA submits that this means that the Tribunal must consider whether climate
change will lead to any biophysical impacts on the relevant project (for example
through sea level rise) or any long or short term economic, environmental, health or

other social impacts (for example economic impacts due to reduced water availability).

Further, the EPA submits that subsections 14(3)(c) — (e) inform the scope of the
consideration of the potential impacts identified in (a) and (b). That is, when
considering those impacts, the Tribunal must consider beneficial and detrimental
impacts, direct and indirect impacts and cumulative impacts.

20 Hansard, Legislative Assembly, Fifty-Sixth parliament, First Session, 29 July 2010, at page 2841
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Potential contribution to Victoria’s GHG emissions

The second of the requirements in section 14(2) is that a decision maker must have
regard to “the potential contribution to Victoria's greenhouse gas emissions of the
decision or action”. By implication, this effect is assessed by reference to the Victorian
target, as this is the only meaningful way to assess the significance of the emissions.

Section 14(4) then provides that, “in having regard to the potential contribution to
Victoria's greenhouse gas emissions, the relevant considerations for a person making
a decision are potential-

(@) short and long term greenhouse gas emissions;

(b) direct and indirect greenhouse gas emissions;

(c) increases and decreases in greenhouse gas emissions; and
(d)  cumulative impacts of greenhouse emissions.”

The EPA submits that, in the context of decisions on works approval applications, sub-
sections (a) — (d) are referring to emissions of or from the project.

In particular, the Tribunal must consider the short and long term GHG emissions (for
example GHG emissions during construction as well as over the life of the project) and

direct and indirect emissions.

When assessing the direct and indirect emissions of a project, the EPA submits that it
is appropriate to adopt the scope 1, 2 and 3 emission categories used in the National
Greenhouse Accounts Factors 2011 prepared by the Commonwealth Department of
Climate Change and Energy Efficiency.'?" Scope 1 (direct) GHG emissions are from
sources within the boundary of the project facility. Scope 2 and 3 (indirect) GHG
emissions are generated as a consequence of a project, but are emitted off-site.

Scope 2 emissions are the GHG emissions associated with producing the electricity
that is used on-site and Scope 3 emissions are other “off-site” GHG emissions, such as
the emissions associated with the production of the goods consumed on site.

While the reporting scheme under the Commonwealth National Greenhouse and
Energy Reporting Act 2007 does not require Scope 3 emissions to be reported, no
such restriction is evident in section 14(4). Further an all-encompassing view of
“indirect emissions” is consistent with the decision of the NSW Land and Environment
Court in Gray v The Minister for Planning and Ors [2006] NSWLEC 720; (2006) 152
LGERA 258 (Gray)'??, which held that the principle of intergenerational equity and the

'2! Department of Climate Change and Energy Efficiency, National Greenhouse Accounts Factors, July 2011, at p6-7,
http://www.climatechange.gov.au/~/media/publications/greenhouse-acctg/national-greenhouse-accounts-factors-july-2011.pdf

122 Gray v The Minister for Planning and Ors [2006] NSWLEC 720 at [126]
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precautionary principle require all indirect GHG emissions to be considered for the
environmental impacts of a proposal to be adequately assessed.

The EPA further submits that the reference to “increases and decreases” in GHG
emissions in section 14(4)(c) should be interpreted widely to include changes to the
emission levels from a project over time, as well as to increases and decreases in
Victoria’s total GHG emissions which may be attributable to the adoption of the project
technology, if successful.

Section 14(4)(d) refers to impacts of GHG emissions (our emphasis), whereas (a) — (c)
only require consideration of the level of emissions as such. The EPA submits that this
subsection imports a general requirement to consider the contribution that a project
may have to climate change, no matter how small that contribution might be or how
difficult it might be to quantify.

This view is consistent with Gray, where Pain J held that “the fact that it is difficult to

123 1t is also

quantify an impact with precision does not mean it should not be done
supported by the decision of Taip v East Gippsland SC (Red Dot) [2010] VCAT 1222
where, in relation to the Council’s decision making in the context of climate change, the

Tribunal held that'®*:

Such decision making is difficult. Being difficult is not a sufficient reason to defer
it. There are severe and long term consequences from the impacts of climate
change that are required to be addressed now.

Further in BT Goldsmith Planning Services Pty Limited v Blacktown City Council [2005]
NSWLEC 210, Pain J held that'®:

The difficulty with assessing cumulative impact is often that no single event, be it
clearing or another threatening process, can be said to have such a significant
impact that it will irretrievably or significantly harm a particular habitat or
endangered ecological community.

and on this basis concluded:

Arguing that a single site is a tiny percentage of what remains is really an
argument which fails to acknowledge cumulative impacts.

In Gray, Pain J referred to her judgement in BT Goldsmith, and said'?®:

As | stated in BT Goldsmith (at [90]) failure to consider cumulative impact will not
adequately address the environmental impact of a particular development where

128 Gray v The Minister for Planning and Ors [2006] NSWLEC 720 at [138]

2% Tajp v East Gippsland SC (Red Dot) [2010] VCAT 1222 at [117]

'25 BT Goldsmith Planning Services Pty Limited v Blacktown City Council [2005] NSWLEC 210 at [90]
126 Gray v The Minister for Planning and Ors [2006] NSWLEC 720 at [122]
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often no single event can be said to have such a significant impact that it will
irretrievably harm a particular environment but cumulatively activities will harm
the environment. ... While the provisions [in BT Goldsmith] were different and my
conclusions were based in part on the objects of the EP&A Act and the
Threatened Species Conservation Act 1995 these findings also apply here.

Effect of section 14

In the context of the EP Act, section 14 has some significant legal effects. First, it
mandates that the scope of the Tribunal's consideration of the third party applications
exceeds the limited scope of the grounds the third parties may raise pursuant to
section 33B(2). Further, by inherently requiring consideration of risk and (by application
of the precautionary principle), the evaluation of “risk-weighted options”, it is not
constrained by the need for third parties to establish that the use of the proposed works

“will” result in unacceptable pollution.

Secondly, section 14 effectively dispenses with a line of case law which dismissed the
relevance of GHG emissions on the basis that there was no demonstrable causative
relationship between the specific proposal and the global phenomenon of climate
change'?’. The CC Act indicates unequivocally that the potential impacts of climate
change are a relevant consideration when making a works approval decision and,
further, that the potential contribution to Victoria’s GHG emissions is relevant (in the
context of the state’s reduction target), whether or not there is a causal link between
the project’s emissions and global climate change.

Relevance of the 20% Reduction Target

As set out above, as the State’s response to climate change abatement, the target
provides the framework for judging the significance of emissions by reference to its
impact on the achievability of the target.

'27 For example, Wildlife Preservation Society of Queensland Proserpine/Whitsunday Branch Inc v Minister for the
Environment & Heritage (2006) 232 ALR 510
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Part D Policy Framework

11 Climate Change Policy

11.1 General

219. At both State and Commonwealth level there is commitment to mitigate the effects of
climate change by controlling future greenhouse gas emissions and contributing to
global greenhouse reduction. The evolution of these policies was described in the
EPA’s opening submissions.

220. Since the adjournment of the hearing, there have been further developments in the

policy framework at Commonwealth level.

221. Not all aspects of those policies have been legislated and those which have not have a
significantly lesser weight than those which have. Indeed, as a matter of administrative
law, an unlegislated policy may guide a discretion but cannot dictate the outcome of a
discretionary decision.

222. The weight given to an unlegislated policy must also reflect the level of certainty that it

will or can be implemented.

11.2 Developments at Commonwealth Level

223. On 13 December 2011, the Commonwealth Government announced that it will no
longer proceed with the introduction of an emissions standard or carbon capture and
storage (CCS) requirements for new coal-fired power stations'?®. These proposed
measures were part of the Commonwealth Government’s Cleaner Future for Power
Stations election commitment and were the subject of an Interdepartmental Task
Group Discussion Paper that was released in November 2010'?° (A Cleaner Future
for Power Stations), which was referred to during the hearing.

224, The decision not to proceed with the proposed emissions standard and CCS
requirements was also set out in the Commonwealth Government’s Draft Energy White
Paper “Strengthening the Foundations for Australia’s Energy Future” (Draft Energy
White Paper), released on 13 December 2011 and currently open for public

comment'®

. In the Draft Energy White Paper, the Commonwealth Government stated
that it considers that an emissions standard is unnecessary in the presence of carbon

pricing.

128 Minister for Resources and Energy and Tourism, Draft Energy White Paper Released, 13 December 2011,
http://minister.ret.gov.au/MediaCentre/MediaReleases/Pages/DraftEnergyWhitePaperReleased.aspx

129 Australian Government, Department of Resources, Energy and Tourism, A Cleaner Future for Power Stations,
EPA.050.488

130 Australian Government, Department of Resources Energy and Tourism, Draft Energy White Paper “Strengthening the
Foundations for Australia’s Energy Future, at p(xxi), http://www.ret.gov.au/energy/Documents/ewp/draft-ewp-2011/Draft-

EWP.pdf
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225. The Draft Energy White Paper sets out four priority areas for further action, one of
which is accelerating clean energy outcomes. It highlights the Government’s
expectation that Australia’s energy mix will diversify, the importance of innovation and
the risk of technology “lock-in” if the clean energy transformation is delayed. The
Government identified CCS (gas and black or brown coal) as a strategically important
technology class (along with large-scale solar and geothermal). However, it
recognises the risk that these technologies may fail to emerge and considers that if this
occurs “future Australian governments may need to consider other clean energy

alternatives to minimise the risk of significantly higher adjustment costs”'*".

11.3 CCS-ready

226. In A Cleaner Future for Power Stations'®?

, the Interdepartmental Task Group noted that
“CCS-ready” facilitates the transition to CCS and reduces the potential for stranded
assets after CCS becomes commercially viable. The Global CCS Institute defines a
stranded asset as a plant that shut down before the end of its planned operational

lifetime, as it is uneconomic to retrofit CCS.

227. The essential requirements of the globally recognised definition of “CCS-ready” were
outlined in the Interdepartmental Task Group Discussion Paper'®. Essentially the
project developer should:

(a) carry out site specific study in sufficient engineering detail to ensure the plant is
technically capable of being fully retrofitted for CO, capture, using one or more
choices of technology which are proven or whose performance can be reliably
estimated as being suitable;

(b) demonstrate that retrofitted capture equipment can be connected to the existing
equipment effectively and without an excessive outage period and that there will
be sufficient space available to construct and safely operate additional capture

and compression facilities;
(c) identify realistic pipeline or other route(s) to storage of carbon dioxide;

(d) identify one or more potential storage areas which have been appropriately
assessed and found likely to be suitable for safe geological storage of projected
full lifetime volumes and rates of captured COy;

(e) identify other known factors, including any additional water requirements that
could prevent installation and operation of CO, capture, transport and storage,
and identify credible ways in which they could be overcome;

3! Australian Government, Draft White Paper, at p197-201 and p228
132 Australian Government, A Cleaner Future For Power Stations, EPA.050.488 at EPA.050.501
138 Australian Government, A Cleaner Future For Power Stations, EPA.050.488 at EPA.050.501

50



228.

229.

230.

231.

()  estimate the likely costs of retrofitting capture, transport and storage;

() engage in appropriate public engagement and consideration of health, safety
and environmental issues; and

(h)  review CCS-Ready status and report on it periodically.

Further to the Commonwealth Government’'s announcement that a CCS-ready
standard would be tailored for Australian conditions, the Interdepartmental Task Force
proposed that the most relevant principles from the international definition be adopted
by Australia. In particular, it proposed, as the “way forward”, a modified set of six
principles as follows:

(a) demonstrate sufficient space and access on site and within the facility to
accommodate carbon capture and compression facilities for the majority of the
plant's CO, emissions;

(b) identify potential areas for long-term geological storage of captured C02
(meeting the plant’s capture needs);

(¢)  undertake a site-specific assessment into the technical and economic feasibility
of the C02 capture retrofit using one or more technology choices;

(d) identify a realistic transport method to identified storage sites;

(e) demonstrate measures and approvals that deal with the collection and treatment
of pollutants resulting from the capture process and provisions for increased

water requirements; and

()  estimate the likely costs of retrofitting capture, transport and storage. (Although
all of the requirements must be applied, this item is classed as the key

requirement)’*.

The Discussion Paper set out under each heading the requirements for supporting
plans and analyses.

Although the Commonwealth Government has now announced that it will no longer
proceed with the introduction of CCS requirements for new coal-fired power stations,
the EPA supports the principles outlined by the Intergovernmental Task Group as
being appropriate considerations when assessing whether a project is CCS-ready.

It is noted that one of the claimed benefits of the IDGCC process is its ability to capture
carbon prior to combustion to facilitate CCS when available. Nevertheless, it is
important that Dual Gas subject itself to the discipline of CCS-readiness, to ascertain

18 Australian Government, A Cleaner Future For Power Stations, EPA.050.488 at EPA.050.503-504
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and ensure the practical, economic and logistical feasibility of a CCS retrofit when and
if CCS becomes commercially viable.

Dual Gas has not challenged the condition in the works approval requiring it to provide
for the future installation of carbon capture equipment. Indeed, it volunteered CCS-
readiness as part of its application and the Greenhouse Gas Assessment that Dual
Gas submitted with its application confirms that the DGDP has been designed to

enable the potential retrofit of carbon capture technology when commerecially viable'®.

However, the distinction between CCS-readiness and CCS availability is critical. The
fact that a facility will be CCS-ready does not dispense with the reality that the plant is
likely to operate for some years without CCS and the contingency that CCS may not

ever become commercially feasible.

Having regard to this distinction, in the EPA’s submission it is not appropriate to assess
the project on the assumption that CCS will provide the solution to the levels of
projected GHG emissions over the life of the project. CCS is a possible, even probable,
mitigant, but unless CCS can be guaranteed, the project must be assessed without
reference to CCS.

Closure contracts

In July 2011, as part of its Clean Energy Future Package the Commonwealth
Government announced the Contract for Closure Program (CFC Program). Through
the CFC Program, the Government seeks to facilitate the closure of around 2 000 MW
of highly emissions intensive generation capacity in Australia by 2020 by entering into
Contracts for Closure with eligible and interested generators'®.

On 30 September 2011 the Government invited Expressions of Interest for the
program. Five generators have been invited to proceed to the negotiation stage:

(a) Playford Power Station (Alinta);
(b)  Energy Brix (HRL);

() Hazelwood Power Station (Hazelwood Power Partnership, 91.8% owned by
International Power GDF Suez Australia);

(d)  Collinsville Power Station (RATCH); and
(e) Yallourn Power Station (TRUenergy).

Before the negotiations commence in March 2012, each participating generator is
required to provide a detailed closure proposal. Each proposal will be evaluated

'35 Dual Gas, Works Approval Application, EPA.020.292 at EPA.020.534

136 f . .
Australian Government, Department of Resources, Energy and Tourism, Contracts for Closure website,

http://www.ret.gov.au/energy/clean/contract/Pages/ContractforClosure.aspx
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according to five evaluation criteria: emissions intensity; timing; energy security; value

for money; and contractual terms.

238. The Government’s preferred closure timeframe is between 1 July 2016 and 30 June
2020, although it has stated that proposals for earlier closures may also be considered.

239. Dual Gas has submitted that the possible closure of existing emissions-intensive coal-
fired power stations in the Latrobe Valley under the CFC Program has ramifications for
noise, sulfur dioxide (SO,) and GHG'¥".

240. As the cumulative impact of the noise, SO, and GHG emissions from the DGDP is
relevant to the assessment of the Works Approval Application (through the noise
design targets, the design criteria in SEPP (AQM) and section 14 of the CC Act
respectively), the EPA agrees that it is appropriate for the Tribunal to consider any
specific proposal to close significant existing sources of these emissions. However,
the weight to be given to any such proposal should be determined according to the

certainty that the closures will actually occur within a relevant time period.

241. There is a considerable amount of uncertainty surrounding the CFC Program.

242, First, it is not certain that the Government will actually enter into any Contracts for
Closure.

243.  Inits Administrative Guidelines on the CFC Program, the Government has stated'®:

At the end of the CFC Negotiation Stage, and depending on the outcome of
negotiations, the Commonwealth may decide to enter into Contracts for Closure
with Respondents. [f successfully negotiated, the Commonwealth intends to
enter into any Contracts for Closure by 30 June 2012. (emphasis added)

244, Secondly, although the Government has stated that an additional capped funding
amount will be available for the CFC Program through the Energy Security Fund'®®, it
has not disclosed the amount that will be available.

245. In the “Interim Report — The Carbon Tax: Economic pain for no environmental gain”,
issued by the Senate Committee on the Scrutiny of New Taxes on 4 October 2011

(Senate Committee Report)'*°

, the Senate Committee concluded that funds for the
CFC Program would come from the contingency reserve and that “the government and

Treasury have not accounted for it in the budget as any decisions about those

37 Dual Gas, opening submissions, P593 L3-17

138 Australian Government, Department of Resources Energy and Tourism, Contract for Closure — Program Administrative
Guidelines, 30 September 2011, Exhibit D15, at p3 (section 1.5) and again at p6 (section 3.1)

139 Australian Government, Department of Resources Energy and Tourism, Contract for Closure — Program Administrative
Guidelines, 30 September 2011, Exhibit D15, at p1

140 Australian Senate, Select Committee on the Scrutiny of New Taxes, Interim Report - The Carbon Tax: Economic pain for no
environmental gain, October 2011,

http://www.aph.gov.au/senate/committee/scrutinynewtaxes ctte/carbontax/interim report/report.pdf
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payments are expected to be made outside the forward estimates, that is, after 30
June 2016"™".

Therefore, it is not clear how much funding will be allocated, whether it will be enough
to secure the closure of the full 2 000 MW (or even a significant portion of it), or what
impact the outcome of the next Federal election may have on the CFC Program (due to
be held in November 2013).

In these circumstances, the EPA submits that no weight should be given to the
possibility that existing emissions-intensive coal-fired power stations in the Latrobe
Valley may close under the CFC Program.

State Policy Framework - GHG emissions intensity standard

In July 2010 the then Victorian Government announced its intention to restrict the GEI
of new power stations to a maximum of 0.8 tCO,-e/MWh (0.8 limit)'*.

143

The proposal had bi-partisan support ™ and is still policy, despite the change of

government.

The Victorian Government has not confirmed whether it is proposing that the 0.8 tCO2-
e/MWh GEI standard be specified on an “as generated” or “as sent out” basis.

The “as generated” GEl is calculated on the basis of the electrical energy generated by
the plant. It does not account for the use of auxiliary power consumed by the plant.

Alternatively, a power station’s GEl may be expressed on an “as sent out” basis, i.e.
based on the electrical energy that the plant sends to the grid (net of the electricity it

consumes on-site).

The EPA’s submissions on the application of the proposed 0.8 limit to the DGDP are
contained in section 14.2.

! Australian Senate, Select Committee on the Scrutiny of New Taxes, Interim Report - The Carbon Tax: Economic pain for no
environmental gain, October 2011, at p184 (paragraph 8.43)

2 Victorian Government, Taking Action for Victoria’s Future: Victorian Climate Change White Paper — Action Plan, July 2010,
EPA.050.328 at EPA.050.340

%3 Viictorian Liberal Nationals Coalition, The Victorian Liberal Nationals Coalition Plan for Energy and Resources, November
2010, Exhibit E5, EPA.050.1533 at EPA.050.1547 (page 15)

54



Part E Project Impacts
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Summary of Project Impacts

A summary of the project impacts that have been raised in the applications for review
is set out below. A more detailed discussion of each impact and the EPA’s response to
Dual Gas’s and the objector’s grounds of review follows this summary.

In addition to the impacts that are in dispute, there are a number of other impacts that
are relevant to the Tribunal’s assessment of the works approval including water
discharges; the management, transportation and disposal of solid waste; potential land
contamination as a result of DGDP activities; and transportation emissions. These
impacts are discussed in section 21 of these submissions.

Greenhouse Gas Emissions

The Tribunal has indicated that it accepts the overwhelming scientific evidence about
climate change and recognises the need for urgent action to reduce greenhouse gas

emissions'**.

The volume of GHG emissions from the proposed DGDP was a core issue for the EPA
when determining the Works Approval Application and is the primary ground of
objection to the proposal by environment groups and the public.

Dual Gas has estimated the lifetime average annual scope 1 GHG emissions that
would be generated by the proposed 600MW DGDP under four notional operating

scenarios (Cases 1 —4)'*,

Under Cases 1 — 3, the project would be operated on different combinations of coal
and natural gas. Case 4 is the “non-success” scenario where, after 4 years, the project
would be operated solely on natural gas. None of these 4 cases involve the DGDP
operating at maximum capacity. Mr Blatchford has confirmed that these operating

scenarios adequately represent the future performance of the plant'*®.

Dual Gas’s estimated GHG emissions range from 762,000 tCO.-e/yr (Case 4) to
3,238,000 tCO,-e/yr (Case 3)'*". These figures have not been disputed.

These are significant quantities of GHG emissions, particularly for Cases 1 to 3 where
the emissions would increase Victoria’s GHG emissions profile by approximately 2.5 —
2.6%"*.

1% See comments by DP Dwyer during Mr Shield’s opening submissions: Shield, opening submissions, P671 L9-17

%5 Dual Gas, Works Approval Application, EPA.020.292 at EPA.020.572-576

1% Blatchford, examination, P721 L19-21

7 Dual Gas, Works Approval Application, EPA.020.292 at EPA.020.521 (page 6 of appendix D)

148 Based on 2009 levels of 122 million t CO2—e/pa: see Australian Government, Department of Climate Change and Energy
Efficiency, State and Territory Greenhouse Gas Inventories 2009, EPA.050.730 at EPA.050.733
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Sulfur Dioxide Emissions

The DGDP will emit sulfur dioxide (SO,) to the Latrobe Valley airshed, which is a Class
1 indicator under SEPP (AQM).

There was some debate during the hearing regarding the quantity of SO, that would be
emitted from the proposed 600MW DGDP.

Dr Denison calculated that up to 13 million kilograms of SO, would be emitted per year
(using the emission rates provided by Dual Gas for the purposes of the air modelling
and assuming constant operation of the plant). During the hearing, Mr Blatchford
provided new evidence that the SO, emissions would only be approximately half that
figure, on the basis of Dual Gas’s proposed operating scenarios and assuming that
coal with a lower sulfur content would be used.

In either case, the EPA considers that the SO, emissions from the proposed DGDP
would be significant particularly as the Latrobe Valley airshed appears to be
approaching a ceiling for SO..

Oxides of Nitrogen and Particulates
The DGDP will also emit oxides of nitrogen (NOy) and particulates (PM;o and PMys).

In its Works Approval Application, Dual Gas stated that the DGDP would emit 0.09
g/m® of NO, (or 0.1 g/m® when the duct burners are operating to achieve peak load)'*.
However, a few days before the commencement of the hearing, Dual Gas advised that
it had identified an error in the calculation of the NO, emission rates and the rates
would in fact be higher than previously advised. During the hearing, Dr Bellair stated
that the revised maximum (volume weighted) average concentrations of NOy

attributable to all sources at the DGDP would be 0.14 g/m*® ',

Although the NO, emissions from the DGDP would exceed the 0.07 g/m® emission limit
for gaseous fuels in Schedule E of SEPP (AQM), the EPA is satisfied that the NO,
emissions from the DGDP would comply with the relevant design criteria, would not
have an adverse impact on beneficial uses and that Dual Gas is proposing to apply
best practice to the management of those emissions. On that basis, the EPA granted
Dual Gas an exemption from the requirement to comply with the NO, emission limit in
Schedule E.

Also, the EPA is satisfied that the PM;, and PM, s emissions from the DGDP would
comply with the design criterion for particulates as PM;o and the design criterion for
particulates as PM, 5 as set out in Schedule A of SEPP (AQM).

9 EPA, Assessment Report for WA67043, EPA.010.108-R at EPA.010.134-R
150 Bellair, amended section 3.1.1 of 22 September 2011 Witness Statement, as described in Bellair, examination, P1652 L24-

P1653 L17
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12.4 Noise

270.  Inthe Works Approval Application, Dual Gas provided the sound power levels'' for
various components of the plant which it had obtained from on-site measurements,
data supplied by the original equipment manufacturers and data supplied by HRL'2.
Using that information, Mr Nancarrow (on behalf of the EPA) calculated that the
600MW DGDP total unabated sound power level would be 120 dB(A)'*.

271. In order to assess the acceptability of noise impacts from the DGDP, the project’s
expected unabated contribution to noise levels at four noise sensitive areas was
assessed: 46 McLean St, Morwell; 46 Wallace St, Morwell; 22 McMillan St, Morwell
and 30 Church Road, Hazelwood North.

272. On the basis of the sound power levels of the various components of the plant, SKM
(on behalf of Dual Gas) modelled the noise levels from the 600MW DGDP at the four

selected noise sensitive areas'™*.

273. For 20th percentile weather conditions and with no significant degree of noise
mitigation, SKM estimated that the DGDP would produce 42.5 dB(A), 44.5 dB(A) and
46.5 dB(A) at 46 McLean St, 46 Wallace St, and 22 McMillan St, Morwell
respectively'®. These noise levels are significantly higher than the limits for these
locations determined in accordance with SEPP N-1 (the noise limits), upon which the
experts are now agreed. The estimated noise levels at 30 Church Road were very low
and consequently the impacts on this location were not considered further.

274.  For the 300MW DGDP, noise levels would be three dB(A) lower'®.

275. Although the noise control measures for the 600MW DGDP as proposed by Dual Gas

157

in the Final Noise Assessment >’ enable it to meet the agreed noise limits at McLean

St, Wallace St and McMillan St, they will not enable it to meet the noise design targets

which, applying NIRV, the EPA has in each case set 5 dB(A) lower at each site'*®.

276. Even with such measures the 300MW DGDP will still not meet the EPA’s noise design
targets for two of the three assessment locations.

* A sound power level is a measure of the energy emitted as sound from a source: Nancarrow, expert witness statement,
EPA.100.269 at EPA.100.289 (paragraph 124)

152 SKM, Environmental Noise Modelling (Final), EPA.020.807 at EPA.020.828, (sections 5.2 and 8.1). SKM notes that the
available sound power level data for the various components was limited due to the inability of manufacturers to supply noise
data information and the highly confidential nature of the gasification process: Environmental Noise Modelling (Final),
EPA.020.807 at EPA.020.827 (section 5.1)

%8 Nancarrow, expert witness statement, EPA.100.269 at EPA.100.289, (paragraph 125)

134 KM, Environmental Noise Modelling (Final), EPA.020.807 at EPA.020.841 (section 8.1)

'35 KM, Environmental Noise Modelling (Final), EPA.020.807 at EPA.020.841 (section 8.1)

1% Broner and Nancarrow, joint expert report (section 4.13)

57 SKM, Environmental Noise Modelling (Final), EPA.020.807 at EPA.020.844 (table 8-4)

158 SKM, Environmental Noise Modelling (Final), EPA.020.807 at EPA.020.845 (table 8-5); Broner and Nancarrow, joint expert
report (section 4.7); Nancarrow, expert witness statement, EPA.100.269 at EPA.100.283-286, (paragraphs 89, 98, 108)
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There is ongoing disagreement between the noise experts about whether the EPA’s
noise design targets are appropriate and feasible. The EPA considers that its noise
design targets are in accordance with the NIRV guidelines and SEPP N-1 and that the

noise control measures required to achieve those targets are feasible'®.

Other Air Emissions

Mercury and various class 3 indicators (in particular arsenic, beryllium, cadmium,
nickel, silica and lead) will be emitted to air from the DGDP as small quantities of these
substances are found in the brown coal which is to be used to fuel the plant.

Under SEPP (AQM), Dual Gas must apply best practice to the management of these
emissions and, with respect to the class 3 indicators, must reduce these emissions to

the maximum extent achievable.
The EPA is satisfied that Dual Gas satisfies these requirements of SEPP (AQM).

DEA is the only party to these proceedings who has disputed the EPA’s assessment of
mercury and class 3 emissions. However, DEA did not present any expert evidence at
the hearing in support of the claims regarding mercury and class 3 indicators made in
its Application for Review, Further and Better Particulars and Outline of

Submissions'®.

The only evidence DEA has provided on emissions of mercury and class 3 indicators is
a number of reports and studies attached to its Outline of Submissions, which are
unsubstantiated and untested.

%9 This view is supported by the expert witness statement of Mr Nancarrow, see: Nancarrow, EPA.100.269 at EPA.100.286,
(Earagraph 113)
80 DEA, opening submissions, P603 L20
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Part F  The Principles of Environment Protection
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Case Law on the Principles

Introduction

None of the parties contends that the principles of environment protection do not apply
to this case. In fact, each of the parties in its statement of grounds has invoked one or
more of the principles.

EV/LIVE alleges in its grounds of review that “the use of the works will result in the
emission of waste, namely carbon dioxide or equivalent gases, to the environment
inconsistent with SEPP (AQM) in that ... the level of emissions produced is inconsistent
with the principles of environment protection in clause 7 of the SEPP (AQM), including

the precautionary principle”'®’.

DEA allege that the EPA has failed to uphold the precautionary principle or the
principle of intergenerational equity as they apply to human health."®?

Mr Shield alleges that “given the overwhelming scientific evidence of the enhanced
greenhouse effect and its extreme environmental consequences, allowing a large new
source of greenhouse gas emissions is clearly inconsistent with the principles
(including the precautionary principle and other principles)”. He also refers specifically
to the principle of intergenerational equity as being “contradicted by the implied

emissions trajectory that would result in dangerous climate change”'®®.

Despite its contention that the principles are satisfied by the design criteria in SEPP
(AQM), Dual Gas has also separately invoked the principle of integration of economic,
social and environmental considerations in support of its case for approval of the
project in its originally proposed form.

Whilst there is no authority directly on point in Victoria, as a matter of administrative
law the principles must be a relevant consideration under the EP Act, regardless of
whether they are replicated in SEPP (AQM).

The EPA contends that, on the facts, the precautionary principle and other principles
including the principle of intergenerational equity, principle of conservation of biological
diversity and ecological integrity, principl