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ORder

1 All six applications for review P1816/2011, P1818/2011, P1820/2011, P1822/2011, P1829/2011 and P1846/2011 are to be heard and determined together. Unless otherwise stated, these orders apply to all applications.

Hearing

2 The applications are listed for hearing commencing on Monday 24 October 2011 and continuing for so long as is necessary through to Tuesday 22 November 2011 Inclusive, save that the Tribunal will not sit on 31 October 2011, 1 November 2011 (Cup Day) or 11 November 2011. This allows for up to 19 hearing days in total, if required.
3 Unless otherwise advised, the hearing will take place at 55 King Street, Melbourne and will commence at 10am on each hearing day.
4 The Tribunal will be constituted at the hearing with a presidential member and two non-lawyer members of the Planning and Environment List with experience relevant to the issues raised in the applications.

5 Subject to further order, the order of proceeding at the hearing will be:

· Environment Protection Authority

· Dual Gas Pty Ltd

· Environment Victoria Inc. and Locals into Victoria’s Environment Inc.
· Martin Shield

· Doctors for the Environment Australia Inc.
· Rights of reply (if required) to EPA and Dual Gas Pty Ltd

The Tribunal constituted to hear the applications may vary the order of proceeding and/or regulate the proceedings or cross-examination of witnesses. The parties should work co-operatively to ensure that the hearing time is used as efficiently as possible, and to focus on the substantive merits of the applications, having regard in particular to ss 97 and 98 of the Victorian Civil and Administrative Tribunal Act 1998 and the relevant Tribunal practice notes.
Further Practice Day Hearing(s)
6 Some of the parties have foreshadowed the possibility of contested interlocutory applications dealing with  a range of issues, including the following:

· whether Environment Victoria Inc. and Locals into Victoria’s Environment Inc. should be formally joined as parties in P1829/2011 and P1846/2011; and
· whether the applications by any of the objector applicants for review in P1816/2011, P1818/2011, P1820/2011 or P1822/2011 should be summarily dismissed in whole or in part, on the basis that the relevant applicant lacks standing or that one or more of the grounds of objection falls outside of the grounds for review allowed under s 33B(2) of the Environment Protection Act 1970;
· whether there are town planning matters that affect the jurisdiction of the Tribunal, or that need to be determined within the hearing;
· whether there is confidential or commercially sensitive information comprised in the works approval application that should be redacted, or for which orders are sought under ss 101 or 146 of the Victorian Civil and Administrative Tribunal Act 1998.
7 The applications are tentatively listed for a further practice day hearing on Friday 26 August 2011 at 10am. Any party seeking to make an interlocutory application at that practice day hearing (whether in relation to the matters in the preceding order or otherwise) should do so by notice to the Tribunal and other parties by 19 August 2011. If no interlocutory applications are made by any party by that time, this further practice day hearing will be vacated and parties will not be required to attend.
8 The applications are also tentatively listed for a further practice day hearing on Friday 14 October 2011 at 10am. That practice day hearing will be for the purpose of case management to ensure that the applications are ready for hearing, and to make any final arrangements for the hearing. If by 4pm on 12 October 2011 the parties jointly indicate in writing to the Tribunal that the applications are ready for hearing and that there are no outstanding interlocutory matters, this further practice day hearing may be vacated and parties will not be required to attend.
Joinder and Removal of Parties

9 In each of the applications P1816/2011, P1818/2011, P1820/2011 and P1822/2011, Dual Gas Pty Ltd is joined as a respondent party.
10 In P1816/2011, Latrobe City Council is removed as a party. For the avoidance of doubt, Latrobe City Council is not a party in any of the six applications for review and, subject to further order, is excused from further participation in the proceeding.

Further Service of Applications

11 In P1816/2011, Martin Shield must by 25 July 2011 serve a copy of his application on Dual Gas Pty Ltd. The address for service is care of Maddocks, Lawyers, 140 William Street, Melbourne VIC 3000.
12 In P1829/2011 and P1846/2011, Dual Gas Pty Ltd must by 25 July 2011 serve a copy of its applications on Martin Shield. The address for service is 3/281 Union Street, Brunswick West VIC 3055.
13 By 25 July 2011, Environment Victoria Inc. must provide Dual Gas Pty Ltd with an electronic copy of the email mailing list that it has indicated it holds, containing the email addresses of the approximately 4200 persons who objected to the works approval application WA 67043 by Dual Gas Pty Ltd. 
14 In P1829/2011 and P1846/2011, in addition to the persons and bodies that Dual Gas Pty Ltd has already served with a copy of those applications, Dual Gas Pty Ltd must by 29 July 2011 email a notice to those on the email mailing list provided to it under the preceding order, and file with the Tribunal a statement of service that it has done so. The notice must:
· briefly indicate the nature of the applications by Dual Gas Pty Ltd in P1829/2011 and P1846/2011, and where a copy of the applications may be inspected;
· state that the applications are listed for hearing together with the relevant objectors’ applications, commencing on 24 October 2011 at the Victorian Civil and Administrative Tribunal 55 King Street, Melbourne; and
· state that witness statements and other relevant documents in relation to the Tribunal proceedings may from time to time be published on the Environment Protection Authority’s website.
15 For the avoidance of doubt, neither Environment Victoria Inc. nor Dual Gas Pty Ltd are responsible for the accuracy of the email mailing list, which is to be used in good faith by the parties for notification purposes. For the purpose of s 72 of the Victorian Civil and Administrative Tribunal Act 1998, the Tribunal is satisfied that the making and hearing of the applications without further notice to other persons (other than in accordance with these orders) will not cause injustice, and further service is dispensed with.

Further particulars

16 In P1816/2011 and P1818/2011, by 5 August 2011, the respective applicants for review (Martin Shield and Doctors for the Environment Australia Inc.) must each file with the Tribunal and serve on each other party further and better particulars of their respective applications, indicating:
· which specific grounds under s 33B(2) of the Environment Protection Act 1970 are relied upon;

· for any ground under ss 33B(2)(a)(i),(ii) or (iii) –

a the specific discharge, emission or deposit of waste, or reprocessing, treatment, storage, containment, disposal or handling of waste or substances, that is sought to be placed in issue; and
b how the applicant’s interests are unreasonably and adversely affected;

· for any ground under ss 33B(2)(b)(i),(ii) or (iii)-

c the specific discharge, emission or deposit of waste, or reprocessing, treatment, storage, containment, disposal or handling of waste or substances, that is sought to be placed in issue; and
d the relevant declared State Environment Protection Policy or other Order (and the provisions of such SEPP or Order), if any, that the works or use under the works approval are alleged to be inconsistent with, and how they are inconsistent.

17 In P1816/2011, Martin Shield has foreshadowed that he may seek leave to amend or delete certain grounds in his application, and to instead rely upon or support the application for review by Environment Victoria Inc. on such matters. It is possible that Doctors for the Environment Australia Inc. may choose to adopt a similar position in P1818/2011. Both parties should make their position clear in the further and better particulars filed and served by them under the preceding order, or by separate notice to the Tribunal and other parties.
18 In P1820/2011 and P1822/2011, by 5 August 2011, the respective applicants for review (Environment Victoria Inc. and Locals into Victoria’s Environment Inc.) must file with the Tribunal and serve on each other party further and better particulars of their respective applications, indicating:

· which specific grounds under s 33B(2) of the Environment Protection Act 1970 are relied upon;

· if any ground is relied upon under ss 33B(2)(a), how the applicant’s interests are unreasonably and adversely affected;

· in relation to the statement of grounds already filed with the applications:
e which Victorian and national measures are relied upon as being supported by the State Environment Protection Policy (Air Quality Management), and how the proposed level of emissions produced by the use of the works in the works approval is inconsistent with such measures and/or the SEPP;

f which beneficial uses are relied upon as being protected by the State Environment Protection Policy (Air Quality Management), and how the proposed level of emissions produced by the use of the works in the works approval is inconsistent with the protection of such beneficial uses; and

g what best practice is relied upon as being required by the State Environment Protection Policy (Air Quality Management), and how the proposed level of emissions produced by the use of the works in the works approval is inconsistent with such best practice.
Witness statements

19 By not later than 4pm on 26 September 2011, each party must file with the Tribunal and serve on each other party a copy of each document and statement of the evidence or report of each witness, whether that witness be an expert or a lay witness, upon which that party intends to rely at the hearing.

20 By not later than 4pm on 10 October 2011, each party must file with the Tribunal and serve on each other party a copy of any document or witness statement by way of reply to the material filed and served under the preceding order.

21 Expert witness statements must comply with the Tribunal’s Practice Note PNVCAT-2 Expert Evidence.

22 It will be sufficient compliance with the requirements of the Tribunal’s Practice Note PNPE-1 General Procedures for parties to file and serve the witness statements upon the following persons and in the following quantity and format (as relevant):

· file three (3) printed copies with the Tribunal, together with an additional copy in electronic format. (If the electronic version is in pdf format, it should be an ‘unlocked’ pdf);

· serve 1 printed copy on the Environment Protection Authority, together with an additional copy in an electronic format suitable for publication on the Authority’s website. (The EPA should advise the parties of any particular format requirements as soon as possible);

· serve 1 printed copy on each of Dual Gas Pty Ltd, Martin Shield, Doctors for the Environment Australia Inc., Environment Victoria Inc., and Locals into Victoria’s Environment Inc. together with an additional copy to each in electronic format.
Outline of Submissions

23 By not later than 4pm on Wednesday 19 October 2011, each party must file with the Tribunal and serve on the other parties a written Outline of Submissions setting out:

· an outline of that party’s primary submissions of fact and law; 
· a scheduled timetable and order for that party’s witnesses (if any); and

· a list or folder of any authorities or case law to be relied upon.

24 The Outline of Submissions should be provided in the same quantity and format as for witness statements.
Hosting of Material on EPA website

25 As soon as possible after receiving witness statements and outlines of submissions in electronic format from the parties, and similarly for its own witness statements and outlines of submissions, the Environment Protection Authority must progressively publish those documents on its website, and maintain the documents there until at least six (6) weeks after completion of the hearing. If practicable to do so, the Environment Protection Authority should also publish on its website any relevant orders of the Tribunal in relation to the applications, including these orders.
Consequential matters

26 Any written communication to the Tribunal (whether in printed form, by facsimile or in electronic format) must be copied to each other party.
27 Liberty to apply

28 No order as to costs.

	Mark Dwyer 

Deputy President 
	
	


	APPEARANCES:
	

	For Environment Protection Authority
	Simon Molesworth QC and David Deller of counsel, instructed by Corrs Chambers Westgarth 

	For Dual Gas Pty Ltd
	Barnaby Chessell of counsel, instructed by Maddocks. (Mr Chessell indicated he would be led by Stuart Morris SC at the main hearing.)

	For Martin Shield
	Martin Shield, in person

	For Doctors for the Environment Australia Inc.
	Dr Lisa Rasmussen, in person

	For Environment Victoria Inc. & Locals into Victoria’s Environment Inc.
	Adrian Finanzio and Rupert Watters of counsel, instructed by the Environment Defenders Office

	For Latrobe City Council
	Jason Kane of counsel
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